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1
Introduction

The Spanish tax system is modern and competitive. The
Spanish State Tax Agency has distinguished itself through
its technological leadership within the Government. More-
over, it is one of the most modernized European tax agen-
cies, in the vanguard of offering electronic public services,
such as the possibility of obtaining tax certificates or filing
tax returns online (indeed, online filing is obligatory in many
cases).

This tax system comprises three kinds of taxes: impues-
tos (true taxes), tasas (dues and fees) and contribuciones
especiales (special levies). The tasas and contribuciones
especiales are collected in return for a public service pro-
vided by the authorities or for any type of benefit as a result
of public works or services.

From a territorial perspective, taxes in Spain are levied by
the Central Government, by the Autonomous Communities
(regional) and by local authorities. Due to their relevance,
this chapter concentrates exclusively on the taxes levied by
the Central Government (whether or not they are adminis-
tered and collected by regional and local authorities), albeit
with a brief reference to the special regimes applicable in
the Canary Islands, the Basque Country and Navarra.

Due to the health crisis triggered by COVID-19, the Span-
ish Government approved various tax regulations in 2020
which, on general terms, affected the calculation of the time
periods for administrative and judicial purposes (statute
of limitations, duration of inspection proceedings, filing of
appeals or claims) and of the periods for filing and paying
some taxes. Also, the Autonomous Communities, munici-
pal governments, the autonomous cities of Ceuta and Me-
lilla, and the provincial governments, within their respective
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areas of competence, approved numerous tax measures in
2020, 2021 and 2022, generally aimed at granting deferrals
in the filing of tax returns and the payment of taxes, and in
some cases even establishing tax relief and incentives.

Given the extraordinary and temporary nature of these
measures, we have not included them in this Guide.
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2
Central government taxes

The main national taxes in Spain can be classified as follows:
e Direct taxes:
* Onincome:

- Corporate Income Tax (CIT).

- Personal Income Tax (PIT).

- Nonresident Income Tax.

On assets (affecting only individuals):

- Wealth Tax. A new Temporary Solidarity Tax on
Large Fortunes has also been introduced as a
temporary measure.

- Inheritance and Gift Tax (IGT).

* Indirect taxes:

* Value Added Tax (VAT).
Transfer Tax and Stamp Tax.
Excise Taxes.

* Customs duties on imports.

Tax on insurance premiums.

Given its importance, we refer herein to the formal report-
ing obligation relating to assets and rights held abroad (in-

troduced for the first time for year 2013 in relation to the
assets and rights owned in 2012).
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2.1 CORPORATE INCOME TAX:z

The regulation of Corporate Income Tax (CIT), for fiscal
years starting on or after January 1, 2015, is basically con-
tained in Corporate Income Tax Law 27/2014, of November
27,2014, and in Royal Decree 634/2015, of July 10, 2015,
approving the Corporate Income Tax Regulations.

The basic legislation applicable for tax periods commenc-
ing as from January 1, 2023, is summarized below. For
more detailed information on the legislation applicable to
fiscal years beginning before that date, we refer the reader
to the Guide corresponding to the year in question.

2.1.1 TAX RESIDENCE

The key factor in determining the application of CIT is “resi-
dence”’. A company is deemed to be resident in Spain for tax
purposes if it meets any of the following conditions:

* |t was incorporated under Spanish law.
* Its registered office is located in Spain.
* |Its place of effective management is in Spain.

The Tax Administration can presume that entities, theoretical-
ly resident in tax havens or territories with zero taxation, have
their tax residence in Spain when their principal assets directly
or indirectly consist of property situated in Spain or rights that
are exercised there, or when their principal activity is carried
on in Spain, unless it is proven that their administration and
effective management are handled in another country or terri-
tory and that their establishment and operation in Spain are for
valid and compelling commercial and business reasons and
not just as a means of managing securities or assets.

2 Exhibit |: Tax incentives for investment.
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Until recently, the list of tax havens was regulated by Royal
Decree 1080/1991 of July 5, 1991.

In 2015, however, the Directorate-General of Taxes pub-
lished a report on the validity of the list of tax havens, af-
firming that such list must be updated expressly (i.e. not
automatically), in accordance with the criteria set out in the
relevant rules.

Moreover, effective as from July 11, 2021, the concept of
the tax haven was replaced by that of the non-cooperative
jurisdiction, applicable to any jurisdiction included on the
list approved by the corresponding ministerial order.

The following aspects of the non-cooperative jurisdiction
concept are noteworthy:

a. Compatibility with the tax treaties: the concept of non-co-
operative jurisdiction will be compatible with the exist-
ence of a tax treaty signed by Spain and such jurisdiction,
to the extent the provisions of the tax treaty are observed.

b. Updating of the list: The list can be updated to include
or exclude jurisdictions, pursuant to the criteria of the
working groups of the EU or the OECD (the Code of Con-
duct on Business Taxation and the Forum on Harmful
Tax Practices of the OECD, respectively), on the basis of
criteria relating to (i) the tax transparency of the juris-
diction in question, (i) whether the jurisdiction promotes
the execution or existence of offshore instruments or
companies that attract profits which do not reflect an
actual economic activity (offshore regimes), and (iii)
whether there is low or nil taxation in such jurisdictions.

Order HFP/115/2023 of February 9, 2023, has been pub-
lished for this purpose, setting out the countries and ter-
ritories, and harmful tax regimes, which are classed as
non-cooperative jurisdictions. Although this order came
into force on February 11, 2023, for countries or territo-
ries included in the new list and which were not on the
previous list, it shall come into force on August 11, 2023.

In order to determine the tax liability of corporate income tax-
payers, however, regard must also be had to the provisions of
Spain’s tax treaties with other countries which, where appli-
cable, can affect the determination of taxation in Spain.

Taxation of nonresident entities is regulated separately
under the Revised Nonresident Income Tax Law approved
by Legislative Royal Decree 5/2004, of March 5, amend-
ed by Law 26/2014, of November 27, 2014. This tax was
mainly implemented in regulations through Royal Decree
1776/2004, of March 5, 2004. The most important aspects
of nonresident income tax (NRIT) legislation are discussed
in section 2.3.

The following section is structured in the same way as the
CIT assessment.

2.1.2 TAXABLE INCOME

There are three methods for determining taxable income:
the direct assessment method, the indirect assessment
method and the objective assessment method.

Under the direct assessment method (which is general-
ly applicable), taxable income is defined as the difference
between period revenues and period expenses. Taxable
income is based on the income disclosed in the financial
statements. However, as a result of applying accounting
principles, at times the book income cannot be deemed
representative of the taxpayer's actual contribution capaci-
ty and, thus, must be adjusted by applying the tax principles
established in the legislation of the tax.

In general, the expenses relating to the business activity are
deductible if they are properly accounted for and justified,
and if the timing of recognition is that established in the tax
legislation.

The main criteria for calculating the taxable income are as
follows:
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2.1.2.1 Revenue and expense allocation criteria
a. General rules and principles

The tax principles for allocating revenues and expenses
to determine taxable income generally coincide with ac-
counting principles. In this regard, the method generally
applicable for recognizing revenue and expenses is the
accrual method.

As an exception, expenses recorded in a fiscal year sub-
sequent to their accrual, or revenues recorded in a fiscal
year prior to their accrual, are allocated for tax purposes
in the year in which they are recorded, as long as this
does not give rise to lower taxation than that which
would have applied had the expenses and revenues
been accounted for using the accrual method. The tax
authorities have been ruling that there is lower taxation
when expenses incurred in statute-barred years are de-
ducted in later periods.

For certain operations (such as sales in which payment
of the price is deferred) the possibility is envisaged of
companies being able to apply allocation criteria other
than the accrual method.

In the event of applying allocation criteria which differ
from those envisaged in the tax rules, it must be demon-
strated that there are grounds to substantiate such an
approach and the criteria to be applied must be ap-
proved by the tax authorities.

The above notwithstanding, the accounting recogni-
tion principle must be complied with, meaning that all
expenses must be recorded for accounting purposes in
order to qualify for deduction (subject to certain excep-
tions such as unrestricted depreciation).

For tax purposes, in the event of any conflict between an

accounting principle and a principle applicable for tax
purposes, it is the latter which must prevail.
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b. Time limits on the deductibility of certain losses

The law imposes time limits on the allocation of certain
types of losses. These are therefore losses which, rather
than being included in the tax base when incurred, are
included later on, and in some cases are reduced in or-
der to avoid situations of non-taxation.

For example:

b.1. Losses generated on intra-group transfers of shares
or holdings, property, plant and equipment, investment
property, intangible fixed assets, debt securities and per-
manent establishments abroad are not deductible.

As a general rule, these losses are to be included in
the tax period in which (i) the assets are transferred to
third parties not related to the group; (i) the acquiring or
transferring entities cease to form part of the group; (iii)
the assets are deregistered by the acquirer, or (iv) the
activity of the establishment ceases or the transferred
company is dissolved (except in the case of a restruc-
turing). In the case of amortizable assets, the loss may
be included during the remaining useful life, applying the
amortization method used up to that date.

For the inclusion of losses generated on intra-group trans-
fers of shares or holdings in entities or on the transfer of
permanent establishments, there are a series of special
rules applicable which will be set out in section 2.1.6.

b.2. Impairment losses on tangible fixed assets, invest-
ment properties and intangible fixed assets, including
goodwill, equity instruments and debt securities (fixed
income) do not qualify for deduction.

These impairment losses are deductible:

In the case of non-amortizable fixed assets, in the tax pe-
riod in which such assets are transferred or deregistered.

In the case of amortizable assets forming part of
the property, plant and equipment, in the tax periods
of remaining useful life, applying the amortization
method used in relation to those assets, unless they
are transferred or deregistered previously, in which
case they will be included on occasion of that trans-
fer or deregistration.

There are a series of special rules applicable in respect
of impairment losses on holdings in entities, which will
be set out under section 2.1.6.

b.3. Certain provisions which have generated de-
ferred tax assets (DTAs)? are in general to be included
in the tax base, subject to a limit of 70% of the posi-
tive tax base prior to their inclusion, to the application
of the capitalization reserve, and to the offset of tax
losses. Specifically, this regime applies to the following
provisions:

The provisions recorded for impairment of receiva-
bles or other assets derived from insolvency of debt-
ors not related to the taxpayer, not owed by public
law entities, and which have not been deducted due
to the elapsing of the six-month period since their
maturity.

The provisions or contributions to employee welfare
systems and, as the case may be, pre-retirements
that have not been deductible.

The general limit of 70% does not apply to entities whose
net revenues for the 12 months immediately preceding
the start of the tax period amounts to at least €20 mil-
lion. In these cases, the limits are lower:

50% where net revenues amount to between €20 and
€60 million.

25% where net revenues amount to over €60 million.
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2.1.2.2 International “fiscal transparency” regime
(“Controlled Foreign Corporations” provisions)

Under CIT rules, tax is levied on the “obtainment of income”;
however, under fiscal transparency rules, tax is levied not on
the income actually obtained by the taxpayer but on that ob-
tained by a nonresident entity in which the taxpayer owns a
holding, where certain circumstances are present. In short,
it is an attribution (pass-through) regime.

The fiscal transparency regime applies where:

* The taxpayer (Spanish company) on its own or jointly
with related persons or entities, holds 50% or more of
the capital stock, equity, voting rights or results of the
nonresident company.

e The tax (CIT or similar) paid by the nonresident on the
attributable net income must be less than 75% of that
which would have been payable under Spanish regula-
tions.

The attribution must be done by the entity that meets the
holding requirement mentioned, where it owns a stake di-
rectly or indirectly in the nonresident entity. In this last case,
the income to be attributed will be that relating to the indi-
rect holding.

3, DTAs can, in certain circumstances and subject to certain requirements
being met, be converted into receivables from the tax authorities. Star-
ting in fiscal year 2016, monetization requires having generated taxable
income in the year when the provisions are recorded or otherwise, with
respect to provisions of fiscal years 2008-2015, the payment of a mone-
tary amount is made if there is not sufficient net tax payable.
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The income to be attributed will be the following:

a. Case |: Total attribution of the income of the nonresident

entity:

The whole income shall be attributed where the non-
resident entity does not have an organization of mate-
rial and human resources to carry out its activity, even
where its transactions are recurrent. However, this case
will not apply if it is proven that the transactions are car-
ried out with the material and human resources exist-
ing at the nonresident entity that belongs to the same
group, within the meaning of article 42 of the Commer-
cial Code, irrespective of its residence and of the obli-
gation to prepare consolidated financial statements, or
if its formation and operations are based on valid eco-
nomic reasons.

Moreover, until fiscal year 2020, the income of the non-
resident entity that corresponded to dividends, shares
in income or gains on the transfer of holdings were not
attributed if certain conditions were met*.

For the fiscal years initiated on or after January 1, 2021,
this income is included in the tax base without any ex-
ceptions, provided the conditions regarding percentage
holding and taxation mentioned previously are met.

The nonresident entity’s income consisting of dividends,
shares in income or gains on transfers of holdings must
be recognized in the taxpayer's taxable income without
further particularities. This amount will be reduced, in
respect of management expenses relating to such hold-
ings, by 5% of the amount of the dividend distributed or
of the share in income or, in the case of a gain on the
transfer of holdings, by the amount of the corporate in-
come that, without actual distribution, relates to gains
that would have been attributed to the shareholders as
gains on their shares or holdings during the period in
which they owned them. This reduction will not be ap-
plicable at entities with net revenues below €40 million,

subject to the same conditions and requirements as
those which will be discussed for the purposes of the
limit on the exemption regime in section 2.1.5.3.

. Case lI: Partial attribution of the income of the nonres-

ident entity:

In the rest of cases in which the transparency rules ap-
ply, the taxpayer must attribute in its tax base only the
income of the nonresident entity or permanent estab-
lishment® deriving from:

a. Ownership of real estate or rights in rem on them, un-
less such real estate is used for a business activity
or has been assigned to another nonresident group
company (as defined in Article 42 of the Commercial
Code).

b. Share in equity and transfer to third parties of capi-
tal (with certain exceptions, such as financial assets
held in order to meet statutory requirements, etc.).®

c. Capitalization and insurance operations, the benefi-
ciary of which is the entity itself.

d. Industrial and intellectual property, technical as-
sistance, movable property, image rights and lease
or sublease of businesses or mines, on the terms
established in subarticle 4 of article 25 of Law
35/2006.

e. Transfer of the assets or rights mentioned in the pre-
vious cases and which generate income.”

f. Financial derivative instruments, except those des-
ignated to cover a specifically identified risk derived
from the performance of economic activities.

g. Lending, financing, insurance and service activities
(except services directly related to export activities)
with related resident companies which incur deduct-
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ible expenses. The attribution does not take place if
more than 50% of this type of income derives from
transactions carried out with unrelated entities.

h. Insurance and lending activities, finance lease trans-
actions and other financial activities conducted by
non-related parties, except where the activity con-
cerned may be considered a business activity.

i. Transactions involving goods and services carried
out with related persons or entities, in which the non-
resident entity or establishment adds scarce or nil
economic value.

Likewise, the amount that must be recognized in the
taxable income for the items included in letters b) and
e) above must be reduced in the same sense as that indi-
cated in the preceding section for income from dividends,
shares in income or gains on transfers of holdings.

There is also an exception to the applicability of the re-
gime for the income addressed in letters a. to f. above (i.e.,
the exception does not apply to the income mentioned in
letter g) when the attributable income is below 15% of the
total income obtained by the nonresident entity.

Moreover, the income mentioned in letters a) to g) shall
not be attributed where it relates to non tax-deductible
expenses of entities resident in Spain.

Mainly, (i) the holding entity had to own more than 5% of the entity

that distributed the profits for a minimum period of one year, (i) the
holding entity directed and managed its stake with the relevant material
and human resources, and (iii) the investee did not have the status of
asset-holding company.

With the approval of the Antifraud Law, the objective scope of the regime
is extended to non-business income obtained through a permanent
establishment abroad that has borne a tax identical or analogous to CIT
that is less than 75% of what would have been borne in Spain.

Up to fiscal year 2020, this income was not to be included in the tax base
if the requirements mentioned in note 6 were met.

Up to fiscal year 2020, this income was not to be included in the tax base
if the requirements mentioned in note 6 were met.
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Other rules to be taken into account are the following:

a. The amount of taxable income to be attributed will be
determined in proportion to the share in income and,
in the absence thereof, in proportion to the share in the
capital, equity or voting rights of the investee and will
be determined in accordance with the principles and cri-
teria established in the CIT legislation. In any case, the
attributed net income can never be higher than the total
net income of the nonresident entity.

b. The exchange rate for the attribution of income will be
that in force at the nonresident entity’s fiscal year-end.

c. The income shall be attributed in the period running
from the last day of the nonresident entity’s fiscal year
(which may not exceed 12 months for this purpose).

d. Given that tax is levied on the “attribution” of income, the
dividends relating to the attributed income are not taxed.

e. A tax credit can be taken on the amount of CIT (or sim-
ilar) actually paid by the nonresident entity and its sub-
sidiaries as defined by law (in proportion to the net in-
come attributed) and the tax actually paid as a result of
the distribution of dividends. The limit for this tax credit
is the Spanish tax. However, no tax credit is permitted
for taxes paid in tax havens.

f. Where the investee is resident in a country or territory
classed as a tax haven, it will be presumed that:

a. The amount paid by the nonresident entity in relation
to a tax identical or similar to CIT, is lower than the
75% that would have been applicable in accordance
with the CIT rules.

b. The income obtained by the investee arises from the
mentioned classes of income which require attribut-
ing the income on a transparent basis.

c. The income obtained by the investee is 15% of the
acquisition cost of the holding.

These assumptions are refutable.

g. Lastly, the international fiscal transparency rules will not
apply where the entity not resident in Spain is resident
in another Member State of the European Union (“EU"),
where the taxpayer evidences that it performs business
activities.®

2.1.2.3 Market price valuation

As a general rule, assets must be valued under the methods
provided in the Commercial Code. Also, as a general rule,
any variations in their value caused by applying the fair val-
ue method will have no effect for tax purposes if they do not
have to be taken to income.

Furthermore, special rules are established with respect to
the treatment of decreases in value, arising due to the ap-
plication of the fair value criterion, of shares or holdings in
entities, as shall be discussed in section 2.1.6.

Notwithstanding the above, in certain cases, market valu-
ation (i.e. valuation on an arm’s-length basis) must be ap-
plied for tax purposes. This method is applicable to:

e Donated assets.

* Assets contributed to entities and the securities re-
ceived in exchange.

* Assets transferred to shareholders in the event of dis-
solution, the withdrawal of shareholders, capital reduc-
tions with refund of contributions, paid-in surplus and
the distribution of income.

* Assets transferred as a result of mergers, absorptions
and full or partial spin-offs.
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e Assets acquired through swap transactions.

* Assets acquired as a result of exchanges or conver-
sions.

It should be noted that current legislation provides for a
tax neutrality regime when certain of the transactions de-
scribed above are carried out as part of a corporate reor-
ganization, to which we will refer hereinbelow.

Transactions between related persons or entities must be
valued at arm’s-length value, i.e., the value which would
have been agreed between independent persons or entities
under normal market conditions.

Accordingly, the Tax Administration may verify both wheth-
er the valuation given to transactions performed between
related entities is in accordance with arm's-length value and
the nature and legal classification of the transactions, and
where appropriate, the Tax Administration may make the
adjustments which it considers appropriate to any trans-
actions subject to CIT, PIT or Nonresident Income Tax that
have not been valued at arm’s length. The Tax Administra-
tion’s valuation of a certain transaction will also be applica-
ble to the other related persons or entities involved in that
transaction, and under no circumstances will the Admin-
istration’s valuation give rise to taxation of higher income
for CIT, PIT or Nonresident Income Tax, than that actually
derived from the transaction for the persons or entities as a
whole that performed it.

As a result of this kind of inspection, therefore, the Admin-
istration can make the so-called primary and secondary
adjustments. The primary adjustment is the traditional
adjustment derived from the difference between the price
agreed and the market value in a specific transaction. For
example, if a Spanish entity receives management servic-

8  Up to fiscal year 2020, it was also required that the nonresident entity’s
formation and operation were based on valid economic reason.
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es from its Belgian parent and pays some fees which ex-
ceed the fees that would result from applying the market
value of those services, the primary adjustment will entail
a reduction (for tax purposes) in the expense of the Span-
ish company (and, thus, an increase in the taxable base
subject to CIT). At the same time, if the parent company
were Spanish rather than resident in Belgium, it would re-
duce its income subject to CIT.

The secondary adjustment is a consequence of the rechar-
acterization of the income/expense attributed as a result of
the primary adjustment, according to its actual nature. In
the previous example, as the subsidiary is paying the parent
a price higher than the market price, it may be considered to
be distributing a dividend. Thus, along with the nondeducti-
bility of the dividend (deriving from the primary adjustment)
another charge could arise, for example, in the same case, a
withholding on the payment of the dividends (unless some
benefit applies that prevents that withholding), on account
of the parent company’s nonresident income tax.

Related entities must make available to the Tax Adminis-
tration the documentation established by regulations and
with the minimum content expressly specified in the tax
regulations. Based on those regulations, the documenta-
tion must include (i) on the one hand, data on the group to
which the taxpayer belongs, detailing its structure; the var-
ious entities making it up; the nature, amounts and flows
of related-party transactions; and, in general, the group’s
transfer pricing policy, and (ii) on the other hand, the ap-
propriate supporting documentation of the taxpayer, iden-
tifying the entities related to it, including a comparability
analysis, as well as justification for the valuation method
chosen, and any documentation supporting the valuation
of its transactions.

This documentation will have a simplified content in rela-
tion to the related persons or entities whose net revenues
are below €45 million, where none of the following transac-
tions are involved:

a. Those carried out by personal income taxpayers, in the
pursuit of a business activity to which the objective as-
sessment method applies, with entities in which they or
their spouses, ascendants or descendants, individually
or jointly with each other, own a holding of 25% or more
in the capital or equity.

b. Transactions consisting of the transfer of businesses.

c. The transfer of securities or shares representing hold-
ings in the equity of all kinds of entities not admitted
to listing on any of the regulated securities markets, or
which are admitted to listing on regulated markets locat-
ed in countries or territories classed as tax havens.

d. Transactions involving real estate.
e. Transactions involving intangible assets.

The documentation will not be required in relation to the fol-
lowing transactions:

a. In general, transactions carried out between entities
forming the same consolidated tax group.

b. Transactions carried out by economic interest group-
ings with their members or with other entities forming
the same consolidated tax group.

c. Transactions carried out in the context of public offer-
ings or tender offers.

d. Transactions carried out with the same related person
or entity, where the consideration payable as a whole
does not exceed a market value of €250,000. However,
if these transactions have been carried out with entities
resident in tax havens, they will have to be documented®,
regardless of whether that threshold is exceeded.

For tax periods commencing as from January 1, 2016, due
to the approval of Royal Decree 634/2015, of July 10, 2015,
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approving the Corporate Income Tax Regulations, important
changes were made in relation to transfer pricing, which in-
clude most notably the introduction of country-by-country re-
porting obligations™, which is an instrument for evaluating
risks in the transfer pricing policy of a corporate group.

This obligation applies to (a) entities resident in Spain that
have the status of parent of a corporate group and which
are not, at the same time, subsidiaries of another resi-
dent or nonresident entity; and (b) Spanish subsidiaries of
groups whose ultimate parent company (i) is not under the
obligation to present this information in the jurisdiction in
which it is resident, or (ii) where the tax authorities of the
country or territory in which such company resides have not
formalized an automatic information exchange agreement
in this area (provided, in both cases, that the group has not
appointed a “surrogate” entity entrusted with compliance
with this obligation in a country other than Spain); and final-
ly, (c) to Spanish subsidiaries which have been appointed
by their group as the entity entrusted with the preparation
and presentation of this information to the tax authorities
(“surrogate entities”).

In that regard, it may be clarified that:

e Subsidiaries and permanent establishments located in
Spanish territory are not required to submit documen-
tation when:

The multinational group has appointed a group sub-
sidiary resident in an EU Member State to submit the
subject documentation.

9  Except for transactions carried out with entities that meet the following
two requirements: a) they reside in a Member State of the European
Union or in a State belonging to the European Economic Area with which
there is an effective exchange of tax information; and b) provided that
the taxpayer proves that the transactions are based on valid economic
reasons and that those persons or entities perform economic activities.

10 In keeping with the latest work carried out by the OECD in the context of
Action 13 of the Plan established within the BEPS Project.
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The information has already been submitted by an-
other nonresident company appointed by the group
as a surrogate entity of the parent company for the
purposes of submission of the documentation in its
own tax residence territory. In any event, if the entity
is not resident in an EU Member State, the conditions
established in Annex Il of Council Directive 2011/16/
EU, of 15 February 2011, on administrative coopera-
tion in the field of taxation must be met.

e |f the nonresident entity refuses to provide all or part of
the documentation corresponding to the group to the
resident entity or permanent establishment located in
Spanish territory that is required to submit the informa-
tion, the resident entity or the permanent establishment
shall submit any documentation available to it and re-
port the circumstance to the Tax Administration.

In addition, any entity resident in Spanish territory which
forms part of the group which is under the obligation to
present country-by-country information is required to in-
form the Tax Agency of the identifying particulars, country
or territory and status of the entity by which such informa-
tion is prepared and presented.

This obligation only applies where the revenue of the per-
sons or entities forming part of the group as a whole, in the
12 months preceding the start of the tax period, is at least
€750 million.

Lastly, the legislation regulates the procedure for advance
pricing arrangements.

The legislation establishes a penalty regime for failing to
provide, or for providing incomplete, inaccurate or false
data in such documentation, and the fact that the arm’s
length value shown in the documentation provided by the
taxpayer (it is presumed that the arm's-length value must be
shown by such documentation) differs from that declared
in CIT, PIT or Nonresident Income Tax returns, will also con-
stitute a serious tax infringement. In principle, therefore,

incorrectly valuing a transaction is not an infringement but
applying a price other than that deriving from the documen-
tation furnished is an infringement.

For the purposes analyzed, the legislation contains a list of
the persons or entities that are deemed to be related, which
include, among others: (a) an entity and it shareholders; (b)
an entity and its directors, except in relation to compensa-
tion for the performance of its functions; (c) two entities
of a same group; (d) an entity and another entity in which
the first-mentioned entity has an indirect holding of at least
25% of the capital stock or equity; (e) an entity resident in
Spain and its permanent establishments abroad, or an en-
tity not resident in Spain and its permanent establishments
in Spain.

Added to these cases are a number of others where deal-
ings are established between entities or between them and
individuals pursuant to kinship relationships with family
members of the shareholders or directors of these entities.

It should be borne in mind that a group exists where an en-
tity exerts or can exert control over another entity or other
entities pursuant to Article 42 of the Commercial Code, re-
gardless of where they have their residence or of the obliga-
tion to prepare consolidated financial statements.

Lastly, in order to determine the market value between re-
lated entities, the OECD methods apply, and it is up to the
company to choose one or another according to the trans-
action to be valued:

* Comparable uncontrolled price method.

e Cost plus method.

* Resale price method.

e Profit split method.

* Transactional net margin method.
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e QOther generally accepted valuation methods and tech-
nigues that comply with the arm's length principle.

The legislation envisages the possibility for taxpayers to
submit to the Tax Administration a proposal for valuing its
transactions with related entities based on market condi-
tions. If the proposal is approved by the Tax Administration,
such valuation is valid for tax purposes for a maximum pe-
riod of four tax years'.

2.1.2.4 Deductibility of finance costs

Traditionally, in Spain, finance costs have been deductible
with the restrictions derived (solely) from the rules on trans-
fer pricing (set forth above) and thin capitalization (which,
moreover, only applied to cases of excess net debt with
nonresident related entities not resident in the EU, except
for those residing in a tax haven). However, some years ago,
the thin capitalization rule was replaced by a general lim-
itation on the deductibility of finance costs (regardless of
whether or not the debt is with related parties).

Specifically, the applicable legislation imposes a general
limit on the deductibility of finance costs.

Net finance costs exceeding the limit of 30% of operating
income (EBITDA) of the year are not deductible, net finance
costs being deemed to mean the finance costs exceeding
the revenue derived from the transfer to third parties of own
capital and accrued in the tax period; however, net finance
costs of the tax period of up to €1,000,000 will be deductible
in all cases.

11 Advance pricing arrangements may also be reached in connection with
contributions for research, development and technological innovation or
management expenses and in connection with the part of management
expenses that may be allocated to a permanent establishment in Spain
of a nonresident entity.
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This limitation applies in proportion to the duration of the
tax period, so that in tax periods with a duration of less than
a year, the limit is weighted according to the duration of the
tax period with respect to the year.

Finance costs which are non-deductible owing to the appli-
cation of this limit are deductible in subsequent tax periods,
along with those corresponding to such periods, subject to
the same limit.

If net finance costs for the period fall short of the limit de-
scribed, the difference is to be added on to the limit for the
deduction of net finance costs for the immediately ensuing
five tax periods, until such difference has been deducted.

Apart from the above-mentioned general limit, the finance
costs derived from debts used to acquire holdings in the
capital or equity of any kind of entity shall be deductible
with the additional limit of 30% of the acquirer's operating
income, without including in the operating income that
relating to any entity that merges with the former in the 4
years following that acquisition, where the merger is not
carried out under the tax neutrality regime established for
this type of transaction (section 2.1.11).

The additional limit will not apply in the tax period in which
the holdings are acquired if the acquisition price is at least
70% financed with debt. Moreover, this limit will not apply
in the following tax periods where the amount of that debt
is reduced, from the time of the acquisition, by at least the
proportional part relating to each of the 8 following years,
until the debt reaches 30% of the acquisition price.

2.1.2.5 Changes in residence, cessation of business
by permanent establishments, transactions performed
with persons or entities resident in tax havens

The tax law requires the inclusion in the tax base of the dif-
ference between the value per books and the normal mar-
ket value of the assets which are owned by a resident entity
that transfers its place of residence abroad (exit tax).

However, the taxpayer can request a postponement in the
payment of the exit tax where the assets are transferred
to a Member State of the EU or of the European Economic
Area (“EEA”) with which there is effective exchange of tax
information on the terms established in Law 36/2006, of
November 29, 2006, on tax fraud prevention measures.
With the approval of the Antifraud Law, starting in periods
commencing on or after January 1, 2021, the taxpayer can
only elect to divide the payment of that exit tax (the cal-
culation of which does not change) in five equal parts per
annum, with the accrual of late-payment interest, just as up
to now, and the obligation to create guarantees for that pay-
ment in installments, where there is reasonable evidence to
prove that the debt collection will be thwarted or seriously
hindered.

2.1.2.6 Inventory valuation

There are no special tax rules regarding the valuation of in-
ventory. Accordingly, all inventory valuation methods (FIFO,
acquisition cost or weighted average cost) applicable for
accounting purposes are also acceptable for tax purposes.

2.1.2.7 Value adjustments
a. Depreciation

a.1. Depreciation qualifies as a deductible expense only
if it is effective and is recorded in the accounts (with
certain exceptions).

a.2. There are various general tax depreciation methods:

Straight-line depreciation: This is the method
most commonly applied by taxpayers. It consists
of depreciating assets on a straight-line basis by
applying a certain percentage to their cost. The
law sets a range of percentages for each type of
asset, which determines the minimum deprecia-
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tion period (maximum depreciation rate) and the
maximum depreciation period (minimum depre-
ciation rate). Thus, for example, computer equip-
ment may be depreciated in general between
12.5% (minimum rate for a maximum useful life

of 8 years) and 25% (maximum rate).

The current legislation modified the straight-line
depreciation tables in order to simplify them. Tra-
ditionally, these depreciation tables (regulated in
the tax regulations) were organized by economic
sectors and activities, with a last group for “com-
mon assets”. Under the current law, some new
depreciation tables were approved (and includ-
ed in the law itself) according to types of assets,
without making a distinction by sectors, although
the law states that the rates and periods estab-
lished therein may be modified by regulations, or
additional rates and periods may be established,
although that possibility has not yet been imple-

mented.

Transitionally, the law establishes that for assets
whose depreciation rates have been modified
with the current depreciation tables (in relation to
those existing previously), the depreciation rates

will apply to the net tax value of the assets.

The use of the depreciation rates contained in the
official tables relieves the taxpayer from having to

prove the actual depreciation.

The regulations allow for unrestricted depreciation for investments

made in the periods ending between April 2, 2020 and June 30, 2021,

that are made available to the taxpayer and that enter into operation

between said dates and that entail the sensorization and monitoring of
the production chain, as well as the implementation of manufacturing
systems based on modular platforms or that reduce the environmental
impact, used in the automotive industry, provided certain requirements
are met. Taxpayers must request a reasoned report establishing that the
investment qualifies for this incentive, within two months from the date

the assets became operational (for investments made prior to November

18,2020, the deadline is January 18, 2021).
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There are special rules for assets used on a daily
basis in more than one ordinary shift of work and
for assets acquired second hand.

For the periods 2023, 2024 and 2025, new vehi-
cles classed as FCVs, FCHVs, BEVs, REEVs or
PHEVs may be depreciated at twice the maximum
straight-line depreciation rate provided for in the
official tables. In addition, an unrestricted depre-
ciation option has been established for 2023 for
investments which use energy from renewable
sources.

Declining-balance depreciation (constant rate):
Under this method, which may be applied to all
assets except buildings, furniture and household
goods, depreciation can be shifted to the early
years of the asset's useful life (when the actual
decline in value will presumably be greater) by ap-
plying a rate to the asset’s book value.

Sum-of-the-years’-digits method: This system is
also permitted for all assets except buildings, fur-
niture and household goods. The sum of the digits
is determined on the basis of the depreciation pe-
riod established in the official tables.

Other depreciation methods: Companies which,
for technical reasons, wish to depreciate their as-
sets at different rates than those fixed by the offi-
cial tables and also wish to obviate the uncertain-
ties involved in proving the “actual” depreciation,
can seek prior approval from the tax authorities
for special depreciation plans with such annual
rates of depreciation.

Special case: Amortization of intangible assets
For tax periods commenced as from January 1,

20716, the tax treatment of this type of assets was
modified™, to align it with the accounting treatment.

The accounting treatment is as follows:

There is no distinction between intangible as-
sets according to whether their useful life is defi-
nite or indefinite, but rather it is understood that
all intangible assets have a definite useful life.

Intangible assets are amortized according to
their useful life; it if cannot be estimated re-
liably, they are amortized over a period of 10
years, unless established otherwise by a pro-
vision of law.

Goodwill only appears on the assets side of the
balance sheet where it has been acquired for
a consideration. Also, it is presumed, unless
proven otherwise, that its useful life is 10 years.
Goodwill can be amortized, not only impaired).

There is no obligation to record a non-dispos-
able reserve for the goodwill. Reserves record-
ed in past years (according to prior accounting
legislation) must be reclassified as voluntary
reserves and are disposable in the amount ex-
ceeding the goodwill recognized for account-
ing purposes.

The Notes to the financial statements must
specify the period and method for amortiza-
tion of intangible assets.

The tax treatment is as follows:

Intangible assets with a definite useful
life. Starting in fiscal year 2016, they are amor-
tized according to their useful life (as is done
for accounting purposes). When this useful life
cannot be estimated reliably, the amortization
will be deductible up to the maximum annual
limit of one-twentieth its amount (that is, at a
lower rate than the accounting amortization).™
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Nonetheless, this regime does not apply to
intangible assets acquired before January 1,
2015 from entities forming part of the same
group of companies as the acquirer in accor-
dance with article 42 of the Commercial Code.

Intangible assets with an indefinite useful
life. Due to the reclassification of intangible
assets with indefinite useful life as intangible
assets with definite useful life, pursuant to ac-
counting legislation, as from January 1, 2016,
these assets are amortized according to the
rules for intangible assets with definite useful
life.1s

Intangible assets recorded in respect of good-
will. They can be amortized with the maximum
annual limit of one-twentieth their amount
(5%). Unlike the previous regulation, starting
on January 1, 2016, the tax deductibility of
goodwill is conditional on its accounting rec-
ognition.

a.3. Temporary limitation on depreciation: For tax pe-
riods commencing in 2013 and 2014, the accounting
depreciation of tangible and intangible assets (only
those with a definite useful life) and of investment
property was only deductible up to 70% of that which
would have been tax deductible in accordance with
the aforementioned rules (the limitation also affected

assets subject to the financial lease regime).

Amendment made by the Audit Law 22/2015, of July 20, 2015.

Under the law in force until 2015, intangible assets with a definite useful
life could be amortized with the maximum annual limit of one-tenth of
their amount (10%), provided that certain requirements were met.

Prior to January 1, 2016, intangible assets with indefinite useful life
were amortizable with the maximum annual limit of one-twentieth their
amount (5%), and the deduction of the amortization was not conditional
on its accounting recognition in the statement of income.
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a4

a.5

The accounting depreciation that was not tax deduct-
ible by application of this limit was deductible start-
ing from the first tax period commencing in 2015,
on a straight-line basis over a period of 10 years or
during the useful life of the asset, at the election of
the taxpayer.

As the non-deductible depreciation is deducted at
lower tax rates than those applicable in preceding
years (when a portion of the depreciation was nonde-
ductible), the current law established a deduction
for taxpayers subject to tax at the standard rate (or
that established for newly formed entities) which
are affected by the aforementioned limitation on
the deductibility of depreciation (the 70% mentioned
above). Specifically, these taxpayers may, in tax peri-
ods commencing in or after 2016, take an addition-
al deduction in the gross tax payable of 5%'¢ of the
amounts included in the tax base for the reversal of
the amounts not depreciated for tax purposes.

. Finance lease contracts

Finance lease contracts (provided by finance entities,
as legally defined) for movable assets must have a
minimum term of two years, and those for real estate
must have a minimum term of ten years, and the an-
nual charge corresponding to the depreciation of the
cost of the asset must remain the same or increase
over the term of the lease.

Lease payments (interest plus the portion of principal
relating to the cost of the asset) are deductible. Land
and other non-depreciable assets will be deductible
in the portion relating to interest. However, the ceil-
ing on the deductibility of the depreciation cost of the
asset is twice the maximum depreciation rate per the
official tables.

. Accelerated depreciation

In recent years, various cases of accelerated depre-
ciation have been regulated to encourage invest-

ment and maintain jobs (this latter requirement was
initially applied but then eliminated). This incentive,
which was established for tax periods commencing
in 2010 2011, 2012, 2013, 2014 and 2015 and did
not require the accounting recognition of the depre-
ciation, also applied for certain investments made
through financial lease contracts and for invest-
ments relating to new assets contracted through
construction work agreements or investment pro-
jects (on certain conditions).

However, this incentive for new investments was
eliminated and only applies for new assets acquired
up to March 31, 2012, which could continue to be de-
preciated without restriction from that date onwards
but with certain limitations.

Starting in 2015, the law introduced a new case of
unrestricted depreciation for new tangible assets,
where the unit value does not exceed €300, and up to
the limit of €25,000 in the tax period.

On the other hand, with effect in periods beginning or
ending in 2023, unrestricted depreciation of invest-
ments in the following is permitted: (i) facilities for
the self-consumption of electricity that use energy
from renewable sources and (i) facilities for thermal
use for own consumption that use energy from re-
newable sources, which replace facilities that use en-
ergy from renewable fossil fuel sources. This scheme
will apply to investments that are placed at the tax-
payer's disposal as from October 20, 2022, provided
that they are brought into operation in 2023; for up to
a maximum amount of €500,000.

The application of this regime requires that, for 24
months following the commencement date of the tax
period in which the elements acquired are brought
into operation, the total average workforce of the en-
tity be maintained with respect to the average work-
force for the previous twelve months.
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The amounts taken as unrestricted depreciation will
reduce the value of the depreciated assets for tax
purposes.

b. Impairment of assets

The law establishes various rules on the deductibility or
non-deductibility of the impairment of assets:

b.1. Impairment losses on receivables for bad debts

This provision covers the foreseeable losses in the
realizable value of accounts receivable. The deduct-
ibility of this provision is subject to certain require-
ments. Under these requirements, the only method
applicable is the individual balance method, whereby
the status of each receivable is individually analyzed.
The deduction of this provision is subject to satisfac-
tion of any of the following tests:

The balance must be more than six months past due.
The debtor must have been held to be in insolvency.

The debtor must have been taken to court for the
criminal act of dealing in assets to defraud cred-
itors.

The obligations must have been claimed in court or
the subject of a lawsuit or arbitration proceeding.

In any case, losses to cover the risk of bad debts of
related entities cannot be recorded for tax purposes in
respect of receivables from related parties, unless the
related parties concerned are subject to insolvency
proceedings and the judge has established the liqui-
dation phase in accordance with the Insolvency Law.

16  The deduction percentage in 2015 was 2%.

|14



3.

Tax System

b.2

Moreover, bad debt provisions will not be deductible
where the debtor is a public entity or where sufficient
guarantees have been provided, unless they are the
subject of arbitration or court proceedings regarding
their existence or amount.

Losses to cover the risk of foreseeable bad debts by
financial institutions are subject to specific rules.

We recall that, as stated in the section on the timing
of allocation rules, the law establishes time limits on
the deductibility of certain insolvency provisions.

. Impairment of securities representing holdings in
the capital of entities

As a general rule, impairment losses — on both in-
vestments in listed companies and holdings in
non-listed companies - have been considered
non-deductible since tax periods commencing as
from January 1, 2013. The rules relating to impair-
ment losses of these kinds will be analyzed in great-
er detail in section 2.1.6.

Since the impairment losses became non-deductible,
there has been a transitional regime in place for the
reversal of impairment losses deductible prior to 2013:

Holdings in listed entities: In the case of entities
listed on a regulated market, impairment losses
recorded and deducted in periods commencing
before January 1, 2013, shall be reversed in the
tax base of the period in which the accounting re-
covery takes place.

Holdings in unlisted entities: For holdings in un-
listed entities, there is a transitional regime in
place which basically consists of the following:

Any impairment losses that were tax deducti-
ble in periods commencing before January 1,
2013 must be included in the CIT base.

This inclusion must be done regardless of
whether or not there have been other nonde-
ductible value adjustments for impairment.

The inclusion in the tax base must be done in
the period in which the value of the investee's
equity is recovered, in the proportion relating
to the holding and with the limit of that excess.

In both cases, with effect for years commencing
as from January 1 2016, an additional rule was in-
troduced, establishing a “minimum reinvestment”
obligation which functions as follows:

Impairment losses on holdings which were
treated as deductible for tax purposes are to
be included, as a minimum, in equal portions
in the tax base for each of the first five tax pe-
riods commencing as from January 1, 2016.

In the event that, by virtue of the application
of the general rules on the recovery of portfo-
lio impairment losses (e.g. in the case of un-
listed companies, because there has been an
increase in the equity of the investee), a larger
impairment loss is required to be recovered
in any of those years, it is that amount which
is recoverable in the corresponding year; and
the balance of remaining portfolio impairment
loss which is pending recovery (once the larg-
er reversal has been included) is to be included
in equal portions over the remaining tax peri-
ods until the aforementioned period of five tax
periods has been completed.

In the event of shareholdings being transferred
during those five tax periods, the amounts
pending reversal are to be included in the tax
base for the tax period in which the transfer
takes place, subject to a limit equal to the gain
obtained on the transfer (which to some ex-
tent “consolidates” losses deducted which had
not been reversed at the time of the transfer).
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b.3. Impairment losses on the value of property, plant
and equipment, investment property and intangi-
ble assets, including goodwill, equity instruments
and securities representing debt (fixed income).
We refer to the comments contained in the section
relating to the timing of allocation rules (section
2.1.2.1).

. Provisions:

The general rule in relation to provisions is that they are
deductible provided they are correctly accounted for.
However, the legislation establishes certain exceptions.
In this regard, the following expenses are not deductible:

Those resulting from implied or tacit obligations.

Those relating to long-term compensation and oth-
er personnel benefits, except for the contributions
of the sponsors of pension plans subject to certain
requirements.

Those concerning the costs of performing contracts
which exceed the expected financial returns from
them.

Those resulting from restructurings, unless they refer
to legal or contractual obligations, not merely tacit
obligations.

Those relating to the risk of sales returns.

Personnel expenses relating to payments based on
equity instruments, used as a form of employee com-
pensation, paid in cash.

Any expenses that are not deductible according to the
foregoing list will be included in the tax base for the tax
period in which the provision is used for its intended
purpose.
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In relation to certain provisions, the deductibility is con-
ditional on the fulfillment of certain requirements:

Expenses relating to environmental actions are de-
ductible if they are incurred under a plan prepared by
the taxpayer and accepted by the Tax Administration.

Expenses relating to insurance reserves made by in-
surance companies are deductible, to the extent of
the minimum amounts established in applicable leg-
islation. With that same limit, the amount recorded
in the fiscal year for the equalization reserve will be
deductible for purposes of determining the tax base,
even where it has not been included in the income
statement (provisions for outstanding premiums or
fees will not be consistent, for the same balances,
with provisions to cover foreseeable bad debts).

In addition, the expenses relating to risks resulting
from repair and inspection warranties (and ancil-
lary expenses for sales returns) are deductible, up
to the limit resulting from applying to the sales with
outstanding warranties at the end of the tax period
the average warranty expenses as a percentage of
total sales under warranty in the current and the two
preceding tax periods.

2.1.2.8 Nondeductible expenses

The law contains an exhaustive list of nondeductible expens-
es. In particular, the following expenses are not deductible:

Amounts representing a remuneration of equity. Since
fiscal year 2015, this item is deemed to include the re-
muneration relating to participating loans provided by
entities that form part of the same group of companies,
according to article 42 of the Commercial Code, have
the consideration of remuneration of equity. In these
cases, however, the income will not be reportable at the
lender This limitation on the deductibility of the remu-
neration of participating loans does not apply to loans
provided before June 20, 2014.

Those derived from accounting for CIT.

Criminal and administrative fines and penalties, sur-
charges in the enforcement period and surcharges for
late filing without prior requirement.

Gambling losses.

Free gifts and gratuities (although gifts to certain
non-profit entities or those involving assets registered
in the Register of Assets of Cultural Interest, or assets
aimed at contributing to the conservation of assets of
cultural interest or to the performance of activities of
general interest, will give right to a tax credit of 35% of
the gift, up to a limit of 10% of the net taxable income
of the year).

Expenses for hospitality to customers or suppliers,
those derived from customs and practices with the
company’s personnel, those incurred to promote the
sale of goods or services, or those correlated to income
will not be deemed gifts or gratuities. However, the de-
ductibility of the expenses for hospitality to customers
or suppliers will be limited to 1% of the company’s reve-
nues of the tax period.

The remuneration of directors for the pursuit of their
senior management functions or others derived from
an employment contract shall not be deemed gifts or
gratuities either.

Expenses derived from procedures that infringe the le-
gal system.

Expenses for services relating to transactions performed
directly or indirectly with individuals or entities resident
in designated tax havens or paid through individuals or
entities resident in tax havens, unless the taxpayer can
prove that the expense arose from a transaction effec-
tively performed.
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Finance expenses accrued in the tax period derived from
debts with group entities, according to the definition es-
tablished in article 42 of the Commercial Code, regardless
of residence and of the obligation to prepare consolidated
financial statements, incurred to acquire, from other group
entities, holdings in the capital or equity of any kind of enti-
ty, or to make contributions to the capital or equity of other
group entities, unless the taxpayer evidences valid eco-
nomic reasons for carrying out those transactions.

Expenses deriving from the termination of an ordinary
or special employment relationship, or of a commer-
cial relationship of directors or board members of the
company exceeding the amount of €1,000,000 per re-
cipient or, if higher, the amount established as obligatory
in the Workers’ Statute, in its implementing legislation
or, as the case may be, in the legislation regulating the
enforcement of judgments, which does not include that
established pursuant to an agreement, accord or con-
tract. Those expenses will not be deductible even if they
are paid in several tax periods.

For fiscal years commencing on or after November 10,
2018, the transfer and stamp tax debt resulting in the
case of public deeds documenting mortgage loans.

Expenses that give the right to the tax credit for invest-
ments made by port authorities, including those relating
to the depreciation of the assets in which the invest-
ment was made which has generated the right to the
aforementioned tax credit.

For fiscal years commencing as from 2017, certain im-
pairment losses or losses corresponding to a decline in
value resulting from the application of the fair value cri-
terion to shareholdings in entities, as explained in sec-
tion 2.1.6.

As a result of the transposition of Council Directive (EU)

2016/1164, of 12 July 2016, laying down rules against
tax avoidance practices that directly affect the function-
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ing of the internal market, the legislation regulating CIT
establishes the non-deductibility of certain expenses
where there is non-taxation or double deduction of ex-
penses as a consequence of the existence of disparate
legal classifications in different countries or territories.

Accordingly, the CIT Law establishes that expenses
cannot be deducted or that their deductibility must be
deferred, or that taxable income must be added, in the
following cases, provided the circumstances expressly
stated in the law arise:

Deduction without inclusion of income: Cases in
which an expense is deductible in a territory without
it being taxable income in the country of the recipient
(except the cases mentioned below, of exemption,
financial contract subject to a special tax regime or
valuation differences by application of the provisions
on related-party transactions), or being subject to a
reduction in the tax rate or to any tax credit or refund
of taxes, other than a tax credit for the avoidance
of double taxation, due to the existence of different
classifications of the expense or of the legal nature
of the taxpayers involved.

Double deduction: Cases in which the same expense
is deductible in two countries or territories.

Hybrid permanent establishments: Cases of deduc-
tion without inclusion or of double deduction origi-
nated by the differences in the recognition of income
and expenses, or even in the recognition of the actual
existence of a permanent establishment, between the
country where the permanent establishment is locat-
ed and the country where the head office is situated.

Imported asymmetries, in which the hybrid asym-
metries take place in relation to a third entity located
in another country or territory, but which gives rise to
a deductible expense in Spain.

Structured mechanisms, in which the generation
of a deductible expense without the taxation of its
correlative income or of a deductible expense in two
or more countries or territories, forms part of the
expected return from the mechanism (or the mech-
anism has been designed precisely to produce those
results). For these purposes, a structured mecha-
nism is any agreement, transaction, scheme or oper-
ation in which the tax advantage derived from the hy-
brid asymmetries is quantified or taken into account
in its conditions or considerations, or which has
been designed to produce the results of such asym-
metries, unless the taxpayer or a related person or
entity could not reasonably have known about them
and does not share the tax advantage.

Double use of withholdings, for purposes of the tax
credit for international double taxation.

Double tax residence, where it leads to an expense
being tax deductible in two countries or territories at
the same time.

Income subject to and exempt from IRNR and not sub-
ject or exempt in a foreign source: the party concerned
is taxable on such income as taxpayer when it is ob-
tained by a pass-through entity in which one or more
related entities that are resident in territories that class
the pass-through entity as a taxpayer for personal tax-
ation purposes, own directly or indirectly (on any day
of the year) a percentage equal to 50% or more of cap-
ital, shareholders’ equity, results or voting rights. The
rest of the income is attributed to the shareholders.

However, this regime does not apply where the asym-
metry:

Is due to the fact that the beneficiary is exempt from
CIT, given that, in this case, the asymmetry actually
takes place due to the special tax regime of the bene-
ficiary, not to the different classification.
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Is produced in the context of a transaction that is
based on a financial instrument or contract subject
to a special tax regime.

Is due to value differences, including those derived
from the application of the legislation on related-par-
ty transactions.

2.1.2.9 Capital gains and losses

By contrast with other countries, Spanish CIT treats income
resulting from the transfer of assets in the same way as
other income. Accordingly, such income is generally added
to (or deducted from) regular business income to determine
the taxable income, it not being possible, since 2015, to re-
duce taxation by applying the tax credit for reinvestment of
extraordinary income.

For fiscal years prior to 2015, special rules were envisaged
for determining income resulting from real estate trans-
fers to take into account the declining value of money (i.e.,
inflation). Under these rules, the acquisition cost and the
annual depreciation were corrected by applying certain co-
efficients, with particularities according to the taxpayer’s
indebtedness. However, that measure was eliminated in the
legislation applicable for fiscal years commencing on or af-
ter January 1, 2015.

2.1.2.10 Income derived from stakes in
a SICAV (open-end investment company)

The income derived from a capital reduction or distribution
of additional paid-in capital by the shareholders (corporate
income taxpayers) of a SICAV is subject to the following
treatment:

* Capital reductions: The shareholders of the SICAV must

include in their CIT base the total amount received as a
result of the capital reduction, limited to the increase in
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the redemption value of the shares since their acquisi-
tion or subscription until the moment of the capital re-
duction. The shareholders will not be entitled to apply
any tax credit because of this transaction.

e Distributions of additional paid-in capital: The share-
holders must include in their tax base the total amount
obtained in the distribution, without being able to apply
any tax credit in this connection.

This regime will also apply to the shareholders of collective
investment undertakings equivalent to SICAVs and regis-
tered in another Member State of the EU (and, in any case, it
will apply to the companies covered by Directive 2009/65/
EC of the European Parliament and of the Council, of July
13, 2009, on the coordination of laws, regulations and ad-
ministrative provisions relating to undertakings for collec-
tive investment in transferable securities).

2.1.2.11 Capitalization reserve

The current law brought in (starting in 2015) a significant
change whereby the portion of the taxpayer's profit that is
appropriated to a restricted reserve (capitalization reserve)
will not be taxable, without imposing any requirement to in-
vest this reserve in any specific type of asset. The purpose
of this measure is to encourage business capitalization by
boosting equity and thus incentivize the clean-up of balance
sheets and an increase in competitiveness.

Specifically, taxpayers subject to the 25% tax rate, new com-
panies and entities taxed at the 30% rate will be entitled to
a tax base reduction equal to 10% of the increase in their
shareholders’ funds, provided the following requirements
are met:

a. The amount of the increase in the entity’s shareholders’
funds must be maintained for a five-year period as from
the end of the tax period in which the reduction is ap-
plied, unless the entity reports losses.

b. Areserve must be posted in the amount of the reduction
and must be reflected in the balance sheet as a totally
separate, appropriately named item, and will be restrict-
ed for the period stated in the preceding letter.

The reduction right may not in any event exceed 10% of the
positive tax base for the tax period prior to this reduction,
before including impairment charges on receivables or oth-
er assets due to possible debtor insolvency and before off-
setting tax losses.

Nonetheless, if the tax base is insufficient to apply the reduc-
tion, the outstanding amounts may be applied in tax periods
ending in the immediately successive two-year period follow-
ing the end of the tax period in which the reduction right is
generated, together with any reduction that may be gener-
ated in the relevant tax period and subject to the same limit.

2.1.2.12 Income from the assignment of the right to
use or exploit certain intangible assets (patent box)"”

This is a tax base reduction scheme applicable to income
from the assignment of the right to use or exploit certain
intangibles.

Law 6/2018, of July 3, 2018, of General State Budgets for
2018 (“GSB 2018"), adapting the regulations of the regime
to the agreements adopted within the EU and the OECD,
specified the income that qualifies for that regime, effective
for tax periods starting on or after January 1, 2018. Accord-
ing to the GSB 2018, income derived from the license of the
right to use or exploit patents, utility models, supplementary
medicinal protection certificates and plant protection prod-
ucts, designs and models, protected by law, also derived
from research and development and technological inno-
vation activities and registered advanced software derived
from research and development activities, qualifies for a
reduction in the tax base.

On this basis, for tax periods that commenced between
July 71,2016 and December 31, 2017, regard must be had to
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the previous wording of the article, which established that
the regime may be applied to income obtained from the li-
censing to third parties of the right of use or exploitation
of know-how (industrial, commercial or scientific), patents,
drawings or models, plans, formulae or secret procedures.

The reduction in the tax base is determined in relation to the
percentage arrived at by multiplying by 60% the result of the
following coefficient:

* As numerator: The expenses incurred by the licensing
entity which are directly related to the creation of the
asset, including any deriving from the subcontracting of
third parties unrelated to such entity. These expenses
are to be increased by 30%, although the numerator may
in no case exceed the amount of the denominator.

* As denominator: The expenses incurred by the licensing
entity which are directly related to the creation of the
asset, including any deriving from subcontracting , both
with third parties not related to the licensing entity and
with persons or entities related to it'® and from the ac-
quisition of the asset.

The expenses referred to cannot include finance costs, the
depreciation of real property, or other expenses not directly
related to the creation of the asset.

17  With effect as from July 1, 2016 there was a change in the rules applica-
ble to income from the right of use or exploitation of certain intangible
assets, in the terms referred to, the purpose being to adapt these rules
to agreements reached at EU and OECD levels. Under the old rules, only
40% of income deriving from the assignment to third parties of the right
of use or exploitation of know-how (industrial, commercial or scientific),
patents, drawings or models, plans, formulae or secret procedures, was
required to be included in the tax base. This income also includes any
deriving from the transfer of intangibles of these kinds when the transfer
takes place between entities not pertaining to the same corporate group
within the meaning of article 42 of the Commercial Code.

18 The wording in force in fiscal years commencing before January 1, 2018
established that the denominator included exclusively the expenses
incurred by the licensing entity related directly to the creation of the
asset, including expenses derived from subcontracting and, if any, from
acquisition of the asset.
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This reduction is also applicable in the event of a transfer
of such intangibles, when the transfer takes place between
entities which are not classed as being related.

Under the new wording, this tax benefit will not apply to
income derived from the licensing of the right to use or
exploit, or from the transfer of, brands, literary, artistic or
scientific works, including cinematographic films, trans-
ferable personal rights, such as image rights, computer
programs (other than registered advance software, men-
tioned previously), industrial, commercial or scientific
equipment) as up to now, but it will also not apply to in-
come derived from the license of the right to use or exploit,
or from the transfer of, plans, formulae or secret proce-
dures, rights on information relating to industrial, commer-
cial or scientific experiences.

The definition of income is extended™ and is now defined
as the positive difference between income from both the
licensing of the right to use or exploit the assets and the
positive income derived from their transfer which exceeds
the sum of the expenses incurred by the entity directly re-
lated to the creation of the assets which have not been
included in the value of the assets, of the amounts deduct-
ed as amortization, impairment and expenses that have
been included in the tax base, and of the expenses related
directly to the assets, which have been included in the tax
base.

Moreover, if a loss is incurred in a tax period because ex-
penses exceed income (whereas, in prior tax periods,
positive income was obtained to which the reduction was
applied), that loss will be reduced by the aforementioned
reduction percentage, as long as the losses generated do
not exceed the positive income included in previous peri-
ods. The total excess will be included in the tax base and, in
that case, the positive income obtained in a later tax period
will be included in full up to that amount, and the aforemen-
tioned percentage may be applied to the excess.

In order to apply this benefit?® :

* The assignee must use the rights of use or exploitation
in a business activity; additionally, the results of such
use must not lead to the supply of goods or provision
of services by the assignee generating tax deductible
expenses in the assigning entity, provided, in this latter
case, that such entity is related to the assignee.

* The assignee may not reside in a country or territory
where there is zero taxation or that is classed as a tax
haven, unless it is an EU Member State and the taxpay-
er provides evidence of valid economic reasons for the
transaction and of its engagement in economic activ-
ities.

* Where the contract for the assignment of use includes
the provision of other incidental services, the contract
must specify the consideration corresponding to them.

* The assigning entity must keep the necessary account-
ing records to determine direct and indirect income and
expenses pertaining to the intangible assets assigned.

The scheme provides for the possibility, before the trans-
actions are completed, of applying to the Administration
for an advance pricing agreement in connection with the
income from the assignment and the expenses, as well as
with the income generated on the transfer.

An advance agreement classifying the assets in the catego-
ries included in the incentive may also be requested before
the transactions are completed.

As a consequence of the existence of various regimes reg-
ulating the application of this incentive (owing to the suc-
cession of legislative changes taking place), a transitional
regime has been regulated which functions as follows:

i. The licensing of the right to use or exploit intangible
assets, executed before the entry into force of Law
14/2013, of September 27,2014, on support of entrepre-
neurs and their internationalization, can be subject, in all

20
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the tax periods remaining until the end of the contracts,
to the regime established in the former CIT Law (Legisla-
tive Royal Decree 4/2004). The application of this regime
should have been opted for in the tax return for 2016.
This option shall, in any event, be applicable only though
to June 30, 2021, and from then onwards, the regime
regulated in the GSB 2018 becomes applicable.

. The licensing of the right to use or exploit intangible as-

sets carried out as from the entry into force of said Law
14/2013 and up to June 30, 2016, can be subject, in all
the tax periods remaining until the end of the contracts,
to the regime established in the current CIT Law (Law
27/2014), according to the wording in force on January
1,2015. The application of this regime should also have
been opted for in the tax return for 2016. This option
shall, in any event, be applicable only though to June 30,
2021, and from then onwards, the regime regulated in
the GSB 2018 becomes applicable.

Transfers of intangible assets carried out from July 1,
2016, to June 30, 2021, can be subject to the regime
established established in the current CIT Law, accord-
ing to the wording in force on January 1, 2015. The ap-
plication of this regime should be opted for in the tax
return relating to the tax period in which the transfer was
carried out.

In the tax periods commencing between January 1 2016 and January 1,
2018, income was defined as the positive difference positive difference
between income from the license of the right to use or exploit the assets
and the amounts that are deducted in respect of amortization, impair-
ment and expenses for the year directly related to the intangible.

Prior to July 1, 2016, the following additional requirements also applied:

- The assigning entity had to have created the assets being assigned to
an extent equivalent to at least 25% of their cost.

- The transfer of the intangible assets could not take place between
related parties.
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2.1.2.13 Offset of tax losses

Since fiscal year 2015, the time limit on the offset of tax loss-
es against future taxable income has been eliminated (this
also applies to amounts pending offset at the start of 2015).

Nonetheless, the offsetting of these tax losses is subject
to quantitative limits. Since the subsequent reform of De-
cember 2016, the rules on the offsetting of tax losses have
been as follows:

a. As a general rule, entities whose net revenues for the
preceding 12 months amount to less than €20 mil-
lion may offset tax losses up to a limit equal to 70% of
the positive pre-offset tax base.

b. Entities whose net revenues for the preceding 12
months amount to at least €20 million may offset tax
losses subject to the following limits, applicable as from
tax periods commencing in 2016:

i. 50%, when the entity’s net revenues are between €20
and €60 million.

ii. 25%, when its net revenues are above €60 million.

However, it is still not possible to offset tax losses
against taxable income obtained in prior tax periods.

Moreover, in order to avoid the acquisition of dormant or
quasi-dormant companies with tax losses or the com-
mencement of activities at entities with accumulated
tax losses, the law establishes measures that preclude
their use. Specifically, tax losses cannot be offset in the
following circumstances:

a. The majority of share capital or rights to a share of
the entity’'s profits have been acquired by a related
person or entity (or related group of persons or enti-
ties) following the end of the tax period to which the
tax losses relate.

b. The acquiring persons or entities had an interest of
less than 25% at the end of the period to which the
tax losses relate.

c. The target entity is in any of the following circum-
stances:

a. It did not carry on any business activity during a
three-month period prior to the acquisition.

b. It will perform a business activity in the two-year
period following the acquisition that is different
from or additional to the activity previously per-
formed.

c. Itis aholding company.

d. It has been struck off the companies’ index for
failing to file the return for three consecutive tax
periods.

Lastly, the Administration’s right to inspect tax losses that
have been offset or are outstanding offset will become
statute barred 10 years as from the day following the end
date of the period stipulated for the filing of the tax return
or self-assessment for the tax period in which the right to
offset the tax losses was generated.

Once that period has elapsed, the taxpayer must evidence
the tax losses that it intends to offset only by exhibiting the
assessment or self-assessment and the accounting re-
cords, including evidence that they have been filed at the
Mercantile Registry during that period.

2.1.2.14 Tax restatements

A voluntary tax restatement was provided for periods com-
mencing in 2013, at a rate of 5% on the restated amount.

The recent tax rate cuts (mentioned previously and referred
to below in detail) entail that depreciation charges on the re-
stated assets will be included in the tax base at a lower rate
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than the rate applied on restatement, when a 5% rate was
paid, as indicated. In order to mitigate this negative effect,
taxpayers subject to the general rate (or the rate applicable
to new companies) which availed themselves of the fixed
asset restatement will be entitled to a tax credit equal to
5%2' of the amounts included in the tax base in respect of
depreciation charges on the net increase in value resulting
from the restatement.

These tax credits will be subsequently applied to other ap-
plicable tax credits and allowances. Amounts not deducted
because tax payable is insufficient may be deducted in sub-
sequent tax periods.

2.1.3 TAX RATES

The standard CIT rate in Spain is 25% for fiscal years com-
mencing on or after January 1, 2016 (from 2008 to 2014, it
was 30% and in 2015, it was 28%). Effective for periods be-
ginning on or after January 1, 2023, the tax rate for entities
whose net turnover in the immediately preceding tax period
is less than €1 million has been reduced from 25% to 23%.
In addition, a new tax rate of 15% has been introduced for
start-ups (see section 2.18). These two reduced tax rates
will not be applicable to asset-holding entities.

However, special rates are applicable to certain entities
such as listed collective investment institutions including
real estate investment funds (1%), certain cooperatives
(20%) or entities engaging in oil and gas research and ex-
ploitation activities (30%).

In the case of listed corporations for investment in the real
estate market (known as SOCIMIs), the tax rate is 19%. How-
ever, entities whose shareholders owning a holding of more
than 5% in their capital are taxed on the distributed dividends
at a rate of at least 10% will be subject to a tax rate of 0%.

21 This tax credit was 2% for tax periods commencing in 2015.
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Lastly, entities formed on or after January 1, 2013, they will
be taxed at the rate of 15% in the first tax period in which
they have taxable income and in the next tax period.

Notwithstanding, in 2021, a minimum tax system has been
established, which is described in section 2.18 below.

2.1.4 TAX CREDITS, WITHHOLDINGS
AND PREPAYMENTS

Under this heading we will describe the main tax credits ap-
plicable for 202322,

2.1.4.1 Investment tax credits

Research and development and technological innova-
tion tax credit.

A tax credit for 25% of the expenses incurred in the tax
period on scientific R&D. If the investment made ex-
ceeds average expenses incurred in the previous two
years, 42% is applied to the excess.

In addition, a tax credit for 12%? of the expenses in-
curred in the tax period on technological innovation.

Research and development (R&D) expenses included in
the tax credit base must relate to activities carried out
in Spain or in any member state of the EU or of the EEA.
R&D expenses will include the amounts paid by the tax-
payer individually or in collaboration with other entities
to fund the conduct of R&D activities in Spain or in any
member state of the EU or of the EEA.

The amount of the base for this tax credit is reduced
by 100% of any subsidies received to encourage such
activities.

An 8% tax credit is also established for investments in
tangible fixed assets and intangible assets (excluding

investment in buildings or land) to be used exclusively
for R&D activities.

This tax credit will be incompatible with the other tax
credits provided for the same investments in the chap-
ter on Tax Credits to encourage the pursuit of certain
activities.

The entities subject to the general tax rate (which in-
clude entities of a reduced size, starting on January T,
2016) or to the rate of 30%, will have the following op-
tions in relation to these tax credits:

The tax credits generated in tax periods commencing
on or after January 1, 2013, can be applied, option-
ally, without limit of tax payable but with a 20% dis-
count in their amount.

Nevertheless, even in case of insufficient tax payable
(before applying the aforementioned discount), it is
established the possibility to request the payment of
the tax credits from the tax authorities through the
tax return in cash. The payment of these amounts
will not be deemed a refund of amounts incorrect-
ly paid over and will not generate the right to collect
late-payment interest even if it is made more than six
months after the request.

In the case of the tax credit for technological innova-
tion activities, the tax credits taken or collected cannot
exceed as a whole €1 million annually. Moreover, an
overall limit of €3 million is established for R&D and
technological innovation tax credits taken or collected
as indicated. Both limits will apply to the entire group
of companies in the case of entities forming part of
the group according to the criteria of article 41 of the
Commercial Code.

In order to apply the two mechanisms, the following re-
quirements must be met:
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At least one year must elapse following the end of
the tax period in which the tax credit was generated
without its having been taken.

The average workforce or, alternatively, the average
workforce assigned to R&D and technological inno-
vation activities must be maintained from the end of
the tax period in which the tax credit was generated
until the end of the period indicated in the following
point.

In the 24 months following the end of the tax peri-
od for which the tax return recorded the use or col-
lection of the tax credit, an amount equal to the tax
credit used or collected must be assigned to R&D or
technological innovation activities or to investments
in property, plant or equipment or intangible assets
used exclusively in those activities, excluding real
estate.

The taxpayer must have obtained a reasoned report
on the classification of the activity as R&D or techno-
logical innovation, or an advance pricing agreement
on the expenses and investments relating to those
activities.

22

23

For tax periods starting on or after January 1, 2011, the following tax
credits have been abolished: tax credit for export activities; tax credit

for investment in vehicle navigation and tracking systems, tax credit

for adaptation of vehicles for the disabled and for daycare centers for
employees> children; tax credit for professional training expenses (save
for those derived from expenses to familiarize employees with the use of
new technologies); and tax credit for company contributions to employee
pension plans. Effective for fiscal years commenced in 2015 onwards, the
tax credit for reinvestment of extraordinary income has been abolished.

Effective for tax periods beginning during the course of 2020 and 2021,
this tax credit percentage will increase to 50% (for small and medium-si-
zed enterprises) or to 15% (for large companies meeting certain require-
ments) for expenses incurred on projects initiated as from June 25, 2020
entailing the performance of technical innovation activities resulting in

a technological advancement in obtaining new production processes in
the automotive industry’s value chain, or substantial improvements in
pre-existing ones.

IZW



3.

Tax System

ii. Other tax credits for investments.

Tax credit for investments in film productions, audio-
visual series and live performing and musical arts
productions:

a.

A 30% tax credit is provided for the first €1 million
of the tax base and a 25% tax credit for the excess
in respect of investments in Spanish productions
of feature films, short films and fiction series, ani-
mated films or documentaries that allow the con-
struction of a physical support prior to industrial
production, subject to a maximum tax credit of
€20 million, for years starting on or after January
1,2020%* . In addition, from 2023, a maximum lim-
it for audiovisual series of 10 million per episode
produced has been introduced.

The tax credit calculation base is formed by the
production cost and expenses incurred to obtain
copies, and advertising and promotion expendi-
ture, incurred by the producer, up to 40% of the
production cost. At least 50% of the calculation
base must relate to costs incurred in Spain.
Grants received to finance the investments will
reduce the tax credit calculation base.

For fiscal years commencing on or after January
1, 2020, an additional tax credit of 30% is allowed
(on the tax credit base established previous-
ly) where the producer is in charge of executing
visual effects services, and the expenses incurred
in Spain are less than €1 million. In this case,
the tax credit will be limited to the amount that
is established in Commission Regulation (EU)
1407/2013 of 18 December 2013.

b. Producers entered in the Administrative Register

of the Institute of Cinema and Audiovisual Arts
that execute a foreign feature film production or
audiovisual productions that allow the construc-
tion of a physical support prior to industrial series
production will qualify for a 30% tax credit with
respect to the first €1 million of tax credit base,
and 25% on the excess, provided the expenses are
at least €1 million. However, for expenses on pre-
production and post-production of animated films
and visual effects incurred in Spain, the limit is set
at €200,000.

The tax credit generated in each tax period may
not exceed the amount of €20 million for each
production made.? In addition, from 2023, a max-
imum limit for audiovisual series of 10 million per
episode produced has been introduced.

Effective as from July 5, 2018, new obligations
have been introduced for producers who avail
themselves of the tax incentive (e.g. the inclusion
of a specific reference to the tax incentive in the
credits and in the advertising of the production,
the submission of certain documentation relating
to the production to the Spanish institute of film
and audiovisual arts, etc.)

. Costs incurred to produce and exhibit live per-

forming and musical arts productions will qualify
for a tax credit equal to 20% of direct artistic, tech-
nical or promotional costs, less grants received.

The tax credit generated in each tax period may
not exceed €500,000 per taxpayer.

. The taxpayers that participate in the financing,
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shows of performing arts and music, carried out
by another taxpayer, shall be entitled to the afore-
mentioned tax credits, provided they execute a
financing agreement with the producer which
stipulates, among other aspects, (i) the identity
of the taxpayers that participate in the produc-
tion; (i) the description of the production; (iii) the
production budget, and (iv) the form of financing,
specifying the amount of funds provided.

In all cases, the tax credit taken may not exceed
1.20 of the sums disbursed for the financing, al-
though the excess may be applied by the producer.

The tax credit will be applied by the finance pro-
vider according to the funds disbursed in each tax
period.

In any case, the finance providers must submit
the financing agreement and certification of ful-
fillment of the requirements established for that
purpose by filing a communication with the tax
authorities, signed by them and by the producer,
prior to the end of the tax period in which the tax
credit is generated.

The reporting of the tax credit by the finance pro-
vider shall be incompatible, in full or in part, with
the tax credit to which the producer would be en-
titled.

24  For tax periods commencing prior to January 1, 2020, the tax credit

without vaUirmg intellectual property or other was 25% for the first €1 million of the tax base and 20% for the excess.
rights, of Spanish productions of feature or short Moreover, before January 1, 2023, the limit was 10 million.
films, series of fiction, animation or documenta- 25 For tax periods commenced prior to January 1, 2017, this amount was

g . . R €2.5 million. For tax periods commenced between January 1, 2017 and
ries, or of the production and exhibition of live December 31, 2019, it was €3 million.

In the case of co-productions, the amounts will
be calculated for each co-producer based on their
share of the co-production.
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Tax credit for hiring workers with disabilities:

This tax credit is calculated per person/year of in-
crease in the average number of disabled persons
hired by the taxpayer during the tax period, with re-
spect to the average number of disabled employees
in the immediately preceding period. In particular, the
tax credit applies in two tranches:

€9,000 per person with a degree of disability of
between 33% and 65%.

€12,000 per person with a degree of disability ex-
ceeding 65%.

There are no requirements regarding the indefinite
term or otherwise of the employment contracts or
the fulltime employment.

The employees that entitle the taxpayer to take this
tax credit will not be computed for purposes of the
provision establishing unrestricted amortization with
job creation.

Tax credits for job creation:

Entities that hire their first worker under the indefi-
nite-term employment contract established to sup-
port entrepreneurs can take a tax credit of €3,000,
provided that the worker is under the age of 30.

Notwithstanding that tax credit, entities can take a
second tax credit where they meet the following re-
quirements:

a. Their workforce is less than 50 when they sign in-
definite-term employment contracts for the sup-
port of entrepreneurs.

b. They hire unemployed persons receiving unem-
ployment benefits.

c. In the twelve months following the commence-
ment of the employment relationship, there is, in
respect of each worker, an increase in the total av-
erage workforce of the entity of at least one unit
with regard to that existing in the previous twelve
months.

d. The hired worker had received unemployment
benefits for at least three months before the com-
mencement of the employment relationship. For
these purposes, the worker will provide the entity
a certificate from the Public National Employment
Service on the amount of the benefits yet to be re-
ceived at the envisaged date of commencement
of the employment relationship.

Specifically, the amount of this second tax credit
(which will only apply with respect to contracts for-
malized in the tax period and until the workforce
reaches 50 employees) will be 50% of the lower of
the following amounts:

The amount of the unemployment benefits yet
to be received by the worker at the contract date.

The amount of twelve monthly unemployment
benefits recognized to the worker.

Tax credits for employer contributions to emplo-
yee welfare plans?®.

The tax credit is equal to 10% of employer con-
tributions imputed to workers with gross annual
compensation below 27,000 euros, provided the
contributions are made to occupational pension
plans, welfare plans, pension plans under Direc-
tive (EU) 2016/2341 of the European Parliament
and of the Council of 14 December 2016, or to
employee benefit mutual insurance companies
which act as a provident instrument of which the
party concerned is a sponsor. Where compensa-
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tion is equal to or exceeds the amount indicated,
the credit is to be calculated based on the propor-
tional part of the contributions corresponding to
the gross annual compensation received.

Common rules on tax credits for investment.

In general, the abovementioned tax credits (for Spanish
motion picture or audiovisual productions, R&D and tech-
nological innovation, hiring workers with disabilities and,
creating jobs) are limited to 25% of the gross tax paya-
ble, net of domestic and international double taxation tax
credits and of tax allowances (the limit will be raised to
50% where the amount of the tax credits for research and
development activities and technological innovation and
for investments in film productions, audiovisual series
and live shows of performing arts and music that relate
to expenses incurred and investments made in the tax pe-
riod itself exceeds 10% of the gross tax payable).

However, any excess can be carried forward for use in
the following 15 years (in the case of the tax credit for
scientific research and technological innovation activi-
ties, the period will be up to 18 years). The period will
be counted from the first subsequent year in which an
entity reports taxable income in the case of newly-incor-
porated entities or entities offsetting prior year's losses
by effective contributions of new resources.

The Administration’s right to initiate inspection pro-
ceedings in relation to the tax credits envisaged in the
preceding sections, that have been taken or are out-
standing use, will become statute-barred 10 years as
from the day following the end date of the period stip-
ulated for the filing of the tax return or self-assessment
for the tax period in which the right to apply the tax cred-
its was generated.
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Introduced by Law 12/2022 of June 30, 2022.
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Once that period has elapsed, the taxpayer must ev-
idence the tax credits that it intends to offset by ex-
hibiting the assessment or self-assessment and the
accounting records, including evidence that they have
been filed at the Mercantile Registry during that period.

2.1.5 TREATMENT OF DOUBLE TAXATION

The tax credit and exemption scheme stipulated in the
previous regulations based on the type of income was
amended substantially by the current law (for tax periods
commencing as from 2015), through a general exemption
scheme for significant shareholdings applicable in both the
domestic and international arenas. To summarize:

a. For dividends or shares of profits from shareholdings
in resident entities, the previous law (applicable up to
2014) established a tax credit that could amount to
100% or 50% of gross tax payable on the tax base for the
income, based on the shareholding percentage and the
time during which the shares were owned.

There is now an exemption scheme similar to the
scheme existing before, for shareholdings in non-resi-
dent companies, as described below.

b. Income from the transfer of shares in resident compa-
nies was subject to the specific provision that a tax cred-
it could be applied in certain cases in respect of reserves
accumulated by the investee during the shareholding
period.

The exemption now applies to this income, also in line
with the scheme already in force up to 2014 for for-
eign-source income where certain requirements were
met.

. Dividends and income from shareholdings in non-resi-
dent entities and income obtained by permanent es-
tablishments abroad will remain exempt, although

some changes have been made in terms of the exempt
amount and the related requirements.

. Lastly, the law maintains the tax credit for both (i) income

and capital gains obtained abroad and (ii) foreign-source
dividends and shares in income, as an alternative to an
exemption. The law also maintains the possibility of
deducting tax paid abroad when the tax base includes
income obtained and taxed outside Spain, up to the limit
of the tax that would have been payable in Spain had
the income been obtained in Spain; it is now possible to
deduct in the tax base the excess foreign tax that cannot
be applied as a tax credit because the above-mentioned
limit is exceeded.

Basically, under this tax credit method, the entire
amount of income or capital gains obtained abroad by
companies resident in Spain must be included in the tax
base in order to calculate the tax, but the taxes actual-
ly paid by the taxpayer abroad are deducted from the
resulting amount of tax (tax payable), up to the limit of
the tax that would have been paid on the income had it
been obtained in Spain. The calculation is made by in-
cluding in the tax base all the income obtained in the
same country, except in the case of permanent estab-
lishments, where the income obtained by each perma-
nent establishment is grouped together.

In the case of dividends or shares in income paid by an
entity not resident in Spain, the tax actually paid by this
entity on the profits out of which the dividend is paid
(known as the underlying tax) may also be deducted.

The deduction of this underlying tax applies without
limit regarding tier (i.e., that of the subsidiaries, their
subsidiaries and so on). The requirements for deducting
this underlying tax are that the direct or indirect share-
holding in the non-resident entity must be at least 5%
and such shareholding must have been held uninter-
ruptedly for one year prior to the year of the dividend
distribution (or the one-year period must be completed
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following the distribution), and the resident entity must
include in its tax base the profits of the entity that pays
out the dividend.

The sum of both deductions (of the underlying tax and
of the tax borne by the taxpayer abroad) may not exceed
the gross tax that would have been payable in Spain on
the income.

Amounts not deducted because gross tax payable is in-
sufficient may be offset in subsequent tax periods.

In any event, for fiscal years commencing after January
1, 2021, a cap is placed on this tax credit, reducing the
base used to calculate the tax payable which acts as a
maximum amount for the credit, by 5% of the income
received in respect of nondeductible management costs
This limit is not applicable at entities with net revenues
below €40 million, subject to the same conditions and
requirements as those which will be discussed for the
purposes of the limit on the exemption regime in section
2.1.53.

With effect for fiscal years commencing as from Jan-
uary 1, 2016, a limit to the application of these credits
for the avoidance of double taxation was established
for entities whose net revenues for the preceding 12
months amount to at least €20 million. Specifically, their
combined application may not exceed 50% of gross tax
payable for the year.

This limit affects both credits generated as from 2016
and those already reported and pending application.

2.1.5.1 Dividends and income from shareholdings
in entities resident in Spain: Exemption scheme

As indicated, the law now establishes a general exemption
method for this type of income derived from resident entities.
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In order to apply this exemption, the shareholding in the res-
ident entity (i) must be at least 5%%” and (ii) must be held
uninterruptedly for at least one year, although any period
during which the shareholding was owned by a different
group company as defined in Article 42 of the Code of Com-
merce may be taken into account.

In the event that the investee obtains dividends, shares of
profits or income from the transfer of shares or equity inter-
ests in other entities, representing over 70% of its income,
the exemption for such amounts may be applied provided
the taxpayer has an indirect interest in those entities that
fulfills the above-mentioned percentage or acquisition value
and ownership requirements.

The income percentage (70%) will be calculated based on
the consolidated profit for the year in the event that the di-
rectly-owned entity is a parent of a group as defined in Ar-
ticle 42 of the Code of Commerce and issues consolidated
annual accounts.

In the case of an indirect interest in subsidiaries at level 2 or
lower, the minimum 5% interest must be observed, unless
the subsidiaries meet the requirements of Article 42 of the
Code of Commerce to form part of the same group of com-
panies as the directly owned entity and issue consolidated
financial statements.

The indirect shareholding requirement will not be appli-
cable when the taxpayer demonstrates that the dividends
or shares of profits received have been included in the tax
base of the directly or indirectly owned entity as dividends,
shares of profits or income from the transfer of shares or
equity interests in entities not entitled to apply an exemp-
tion scheme or a double taxation tax credit scheme.

The creation of this exemption scheme for income ob-
tained from the transfer of shares in entities resident in
Spain for periods commencing on or after January 1, 2015
entails (i) the elimination of the rules that were designed
to avoid double taxation on the distribution of dividends,

since such double taxation no longer occurs because the
income obtained by the transferring parties will be exempt
in the future; and (ii) the continued application of those
rules on a transitional basis for cases in which the shares
were acquired prior to that date and the former owners of
the shares had actually paid tax in Spain as a result of the
transfer of those shares.

2.1.5.2 Dividends and income from shareholdings
in non-resident entities: exemption scheme

This exemption was already established previously although
changes have been made to it for fiscal years as of 2015.

In order to apply this exemption, in addition to fulfilling the
percentage and ownership requirements referred to in the
previous section, the investee entity must have been sub-
ject to and not exempt from a tax that was identical or anal-
ogous to CIT at a nominal rate of at least 10%, irrespective
of the application of any kind of exemption, allowance, re-
duction or tax credit.

The “identical or analogous tax” requirement will be deemed
fulfilled when the investee is resident in a country with
which Spanish has concluded an international double taxa-
tion treaty that is applicable to the investee and contains an
information exchange clause.

In no case will this requirement be deemed met where the
investee is resident in a country or territory classed as a tax
haven, unless that country or territory is a Member State
of the EU and the taxpayer proves that its formation and
operations are based on valid economic reasons and that it
performs economic activities.

In the event that the non-resident investee obtains dividends,
shares of profits or income from the transfer of shares or
equity interests in entities, the exemption for such amounts
may be applied provided the “identical or analogous” tax re-
quirements is fulfilled at least by the indirectly-owned entity.
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As a general rule, it is not necessary for the investee's re-
sults to derive from a business activity carried on abroad,
which was a provision of the Law prior to 2015.

2.1.5.3 Limitation of exemption to
95% of income obtained

For fiscal years commencing after January 1, 2021, the
2021 GSB Law limited the exemption to 95% of the income
obtained by the taxpayer and, accordingly, the remaining 5%
must be included in the tax base in respect of nondeducti-
ble management costs.

In the case of tax groups, this nonexempt 5% cannot be
eliminated, despite relating to dividends and income ob-
tained from the transfer of securities distributed and ob-
tained within the tax group (in other words, this limitation
also affects dividends and income generated within tax
groups, even if the taxpayer is the group itself).

In any event, the limit on the exemption will not apply to
dividends or shares in income where the following require-
ments are met:

* Inrelation to the entity receiving the dividends or shares
in income:

It must have net revenues below €40 million in the
immediately preceding tax period.

27 Law 11/2020, of December 30, 2020, on the General State Budgets for
2021 (2021GSB Law) eliminated, effective for periods commencing on
or after January 1, 2021, the possibility that this minimum shareholding
requirement be deemed fulfilled (for the purposes of the exemption)
when the shareholding is below 5% but the acquisition value exceeds
€20 million. However, transitional rules are established whereby the
exemption will apply during the tax periods commencing in 2021, 2022,
2023, 2024 and 2025 in connection with dividends arising from sharehol-
dings that, at January 1, 2021, while below 5%, met the requirement of
the acquisition value exceeding €20 million. These transitional rules will
also apply to the international double taxation tax credit in the case of
dividends and shares in income.
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It must not be considered an asset-holding entity for
the purposes of article 5 of the Corporate Income Tax
Law.

It must not form part of a business group within the
meaning of article 42 of the Commercial Code before
the creation of the subsidiary distributing the income,
regardless of where it has its residence and of the ob-
ligation to prepare consolidated financial statements.

It must not own, before the creation of the subsidiary
distributing the income, a direct or indirect interest
in the capital or equity of another entity equal to 5%
or more.

* In relation to the entity distributing the dividends or
shares in income, it must have been formed after Janu-
ary 1,2021 and have been wholly owned, directly or indi-
rectly, since its creation by the recipient of the dividends.

* Inrelation to when the dividends or shares in income are
distributed, they must be received in tax periods ending
in the three years immediately preceding or following
the year of creation of the subsidiary distributing them.

2.1.5.4 Special rules governing the
application of the exemption

* A proportional calculation formula is established for
the exempt income in cases in which the non-resident
investee entity has not been subject to an ‘“identical
or analogous tax’, with respect to CIT, throughout the
share ownership period.

* Also, a rule is, established which limits the exemption
where the holdings were acquired in a contribution of (i)
assets other than holdings in entities, or of (ii) holdings
in entities that do not meet the minimum percentage
requirement or, fully or partially, the minimum taxation
requirement (being holdings in non-resident entities),

if that contribution was made pursuant to the special
neutrality regime for business restructurings (section
2.1.10), such that the income obtained from that con-
tribution was not included in the tax base for CIT or
non-resident income tax purposes.

In these cases, the exemption will not apply to the in-
come that was deferred in that contribution unless it is
proven that the acquiring entity has been taxed on that
deferred income.

* The same type of limitation on the exemption is estab-
lished in the case of holdings of personal income tax-
payers that had received those holdings in a contribu-
tion of shares carried out under the special regime for
business restructurings (section 2.1.11).

In these cases, where the holdings contributed in that
restructuring are transferred in the two years after the
contribution, the exemption will not apply to the income
that was deferred in the contribution, unless it is proven
that the individuals have transferred their holding in the
entity during that period.

* The application of the exemption is precluded in the
case of the transfer of shares in holding companies or
economic interest groupings, in the part of the income
that does not relate to an increase in retained earnings
generated by the investee during the share ownership
period. It is also not applicable to income from the
transfer of shares in an entity that fulfills international
tax transparency requirements, provided at least 15% of
its income is subject to that regime.

2.1.5.5 Income generated by permanent
establishments

Positive income obtained abroad through a permanent es-
tablishment located outside Spain will be exempt provided
the permanent establishment has been subject to and ex-
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empt from a tax that is identical or analogous to CIT at a
nominal rate of at least 10%.

Income from the transfer of a permanent establishment
that fulfills the taxation requirement at a nominal rate of at
least 10%, in the terms stated above, will also be exempt.

Lastly, the possibility of operating in the same country
through different permanent establishments is specifically
envisaged, in which case the exemption or tax credit regime
will be applied to each permanent establishment separately.

2.1.6 TREATMENT OF IMPAIRMENT EXPENSES
AND LOSSES DERIVED FROM HOLDINGS

IN ENTITIES AND THE OWNERSHIP OF
PERMANENT ESTABLISHMENTS ABROAD

As has just been summarized in section 2.1.5, the CIT Law
establishes rules to prevent double taxation in relation to
shares or holdings in entities. This double taxation is basi-
cally prevented through the application of an exemption on
the income derived from holdings (dividends, capital gains)
provided they meet certain requirements. As seen, these
requirements mainly refer to the holding (percentage, own-
ership period) or, in the case of non-resident entities, to the
minimum taxation required. The same type of exemption
is established for income from permanent establishments
abroad.

For fiscal years commencing as from 2017, the lawmaker
introduced a parallelism between these benefits and the use
of the losses incurred on those holdings. Thus, if a holding
gives the right to the exemption on the income derived from
it (dividends and capital gains), the losses (on transfer or
impairment) incurred on that holding cannot be deducted.
Before this reform, there were already certain restrictions
on the use of losses but now, the restrictions have been ex-
tended (although we will discuss some of the restrictions
that applied before 2016, for a better understanding of the
issue, we refer to previous versions of this Guide).
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This reform has been carried out through the amendment
of the articles of the law referring to the timing of recogni-
tion of income, the deductibility of impairment expenses,
nondeductible expenses and the exemption for dividends
and capital gains. Given the complexity of this legislation, in
this section we provide a systematic summary (not accord-
ing to each of the articles of the law) of the treatment of the
losses incurred on holdings in entities.

In order to understand this treatment, a distinction must be
made between two types of holdings in entities:

a. Those which we will refer to as “qualifying” holdings, i.e.,
holdings which give a right to the exemption for divi-
dends and capital gains. They are holdings which meet
the requirements of (i) percentage holding of at least 5%
owned for at least one year, and (i) in the case of nonres-
ident entities, holdings in entities with a minimum level
of taxation (a nominal rate of at least 10%).

b. Those which we will refer to as “non-qualifying”, i.e.,
holdings which do not meet the abovementioned re-
quirements.

As stated previously, what the lawmaker has intended is
that if a holding can benefit from the exemption for divi-
dends and capital gains, then the losses incurred on that
holding will never be deductible. With regard to other losses,
they may be deducted before or after (at times reduced by
certain amounts, as we shall explain below), and all of the
foregoing with certain exceptions that will be noted.

On a summarized and systematic basis, the treatment is
the following:

2.1.6.1 “Qualifying” holdings:
* Thelosses derived from their transfer will never be deduct-

ible. The non-deductibility of the losses, however, will be
partial when the right to apply the exemption is also partial.

Along the same lines, the losses incurred abroad as a
consequence of the transfer of a permanent establish-
ment will not be deductible either.

* Theimpairment losses in respect of the holdings will not
be deductible, on a permanent basis.

* However, the deductibility of the losses generated on
the dissolution of the investee is expressly recognized,
unless such dissolution is the consequence of a restruc-
turing transaction or in case of the cessation of the per-
manent establishment.

In that case, the deductible amount of losses will be re-
duced by the amount of dividends or shares in income
received from the investee or net income of the perma-
nent establishment (depending on the case), obtained
or generated in the ten years preceding the dissolution
date, provided that:

In the case of holdings in entities, those dividends or
shares in income have not reduced the acquisition
value and have had the right to apply an exemption
or tax credit for the elimination of double taxation, in
the amount of the exemption or tax credit.

In the case of permanent establishments, the net in-
come has had the right to apply an exemption or tax
credit for the elimination of double taxation, also in
the amount of that exemption or tax credit.

2.1.6.2 “Non-qualifying” holdings:

* Ingeneral, in the case of holdings in nonresident entities
that do not meet the minimum taxation requirement (or
that are located in tax havens), the losses or impairment
expenses will not be deductible ever.

This includes value reductions derived from the application
of the fair value method and which are allocated to the in-
come statement, unless previously, an increase in value for
the same amount has been included in the tax base as a
consequence of the holding of uniform securities.
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In the case of holdings in tax havens, the impairment
expenses or losses may be deducted (where the rest of
requirements are met for deductibility) only if the com-
pany resides in a Member State of the EU and the tax-
payer evidences that its formation and operations are
based on valid economic reasons and that it performs
economic activities.

In all other cases:

The impairment expenses relating to holdings will
not be deductible but this is a timing difference (be-
cause when the loss materializes, it could become
deductible, as explained below).

In the case of losses derived from intra-group trans-
fers, as in any other kind of assets, the allocation of
the loss is deferred until the holdings are transferred
to third parties unrelated to the group, or the transfer-
ring entity or the acquirer leaves the group.

In those cases, when the losses are included, they
must be reduced by the amount of income generated
on the transfer to third parties?®.

In the event of dissolution of the investee, the losses
can be included in the tax base unless the dissolution
is the result of a restructuring transaction?® or of any
case of succession in the business activity.

The losses incurred on the transfer to third parties
will be included in the tax base but will also be re-
duced by the amount of income generated on any
preceding intra-group transfer to which an exemption
or tax credit for double taxation has been applied.

28
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In fiscal years prior to 2017, the subtraction of the losses from the taxa-
ble income could be avoided if the income had been taxed at an effective
tax rate of at least 10%.

Up to 2016, only if the restructuring was carried out under the special
regime discussed in section 2.1.11.
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In addition, the amount of losses will be reduced by
the amount of dividends or shares in income received
from the investee as from the tax period commenc-
ing in 2009, provided that those dividends or shares
in income have not reduced the acquisition value and
have had the right to apply the exemption for the pre-
vention of double taxation.

2.1.7 MINIMUM TAXATION

Effective for periods commencing on or after January 1,
2022, a minimum taxation rule is introduced for the follow-
ing taxpayers:

a. Those whose net revenues are at least €20 million in the
12 months prior to the first day of the tax period.

b. Those who are taxed on a consolidated basis, regard-
less of their net revenues.

In all events, the minimum taxation shall not apply to tax-
payers that are taxed at 10% (nonprofit organizations that
are subject to Law 49/2002, of December 23, 2002, on the
tax regime for not-for-profit entities and on tax incentives
for patronage), 1% (harmonized collective investment un-
dertakings) or 0% (pension funds and listed corporations
for investment in the real estate market = SOCIMI).

In general, the net tax liability may not be below the so-called
‘minimum net tax payable” which corresponds to 15% of
the tax base, reduced or increased by the amounts derived
from the leveling reserve, and reduced by the investment re-
serve regulated in article 27 of Law 19/1994, of July 6, 1994,
amending the Canary Island Economic and Tax Regime.

However, the minimum net tax payable will be:

* 10%, in the case of newly formed entities that are taxed
at the rate of 15%.

* 18%,in the case of credit institutions and entities engag-
ing in exploration, research and mining of mineral de-
posits and underground hydrocarbon storage facilities.

* Not less than the result of applying 60% to the gross tax
calculated according to Law 20/1990, in the case of co-
operatives.

In the case of application of (i) reductions, (i) the tax credit
for investments by port authorities, and/or (iii) tax credits
for the avoidance of double taxation, the minimum net tax
payable will be calculated as follows:

e If the reductions and said tax credits reduce the net tax
liability to below the minimum net tax payable, the result
of subtracting these reductions and tax credits from the
gross tax shall be deemed the minimum net tax payable.

 If, after applying the reductions and said tax credits, the
result is higher than the minimum net tax payable, the rest
of tax credits shall be applied, with the applicable limits,
until reaching the amount of the minimum net tax payable.

2.1.8 WITHHOLDINGS AND ADVANCE PAYMENTS

Non-operating income, such as interest, rent and dividends,
must be subject to withholding tax at source, as an advance
prepayment against the final tax liability.

In addition, with certain exceptions, leases of certain types
of real estate are subject to withholding tax at source on the
rent paid to lessors®.

Moreover, Spanish companies are also required to make
three advance payments (in April, October and December of
each year) based on the following methods:

i. Calculation of prepayments based on tax payable (the
“tax payable” method): Taxpayers with revenues not ex-
ceeding €6 million in the 12 months prior to the date on
which their tax period commences will, as a general rule,
make the prepayments by applying the rate of 18% to
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the gross tax payable (net of the related tax credits) of
the last tax year whose deadline for filing a return has
elapsed.

ii. Calculation of prepayments based on the tax base (the
“tax base” method): This method is obligatory for taxpay-
ers with revenues exceeding €6 million in the 12 months
prior to the date on which their tax period commences,
and optional for any other taxpayer that expressly de-
cides to follow this method.

The prepayment is calculated on the portion of the tax
base for the first three, nine or eleven months of the cal-
endar year, applying a rate equal to 5/7 of the applicable
tax rate (for taxpayers taxable at the standard rate, the
advance payment would be 20% in 2015 and 17% from
2016 onwards). Certain reductions, withholdings from
the taxpayer's income and prepayments made during the
tax period will be deducted from the resulting tax payable.

Notwithstanding, starting with the second prepayment
of the 2016 tax period and for taxpayers whose reve-
nues in the 12 months prior to the first day of the tax
period are at least €10 million, the tax rate applicable to
prepayments has been increased (generally, to 24%) and
the rule has been reinstated, establishing a minimum
prepayment which was no longer going to apply starting
in 2016. Thus, the amount payable cannot in any case
be less than 23% (25% for entities with a tax rate of 30%)
of the income recorded on the income statement.

The following items are excluded from the income re-
corded on the income statement: (i) the income derived
from payment deferrals and debt write-offs agreed
with the taxpayer’s creditors (except the portion of their

30 Royal Decree-Law 20/2011, of December 30, 2011 raised the standard
withholding rate from 19% to 21% for fiscal years 2012 and 2013. This
21% rate was subsequently extended for 2014. For fiscal year 2015, the
general withholding rate was 20%, and 19% for 2016 onwards.
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amount that is included in the tax base of the period) and
(ii) the amount derived from increases in capital or equity
through debt capitalization not included in the tax base.

The withholdings and prepayments can be taken as tax
credits in the annual return for the corresponding year. If
the sum of such credits exceeds the final tax payable, the
company is entitled to a refund for the excess prepaid.

2.1.9 CONSOLIDATED TAX REGIME

Spanish tax law envisages the possibility of certain corpo-
rate groups being taxed on a consolidated basis.

The filing of a consolidated return has certain advantages,
most notably the fact that the losses obtained by some
group companies can be offset against the profits of the
others. Also, since inter-company profits are eliminated in
calculating consolidated income, the arm's-length test be-
ing applied in the valuation of inter-company transactions
could be irrelevant® (see the previous comments on this is-
sue). However, the consolidated tax regime also has disad-
vantages. For example, the minimum general deduction of
finance costs (£1,000,000) is not multiplied by the number
of entities in the tax group but is a single deduction for the
group as a whole.

For tax purposes, a consolidated group is a set of entities
resident in Spain in which either a resident or a nonresident
entity has a direct or indirect ownership interest of at least
75%°2 of the capital and holds a majority of the voting rights
of one or more other entities that are deemed subsidiaries on
the first day of the tax period in which this tax regime applies.

Where an entity not resident in Spain or in a country or ter-
ritory classified as a tax haven, with legal personality and
subject to and not exempt from a tax identical or similar to
Spanish CIT, has the status of parent with respect to two
or more subsidiaries, the tax group will be formed only by
the subsidiaries (all of which are to be included obligatorily).

Solely for the purpose of applying the consolidated tax re-
gime, the permanent establishments of nonresident entities
will be deemed Spanish resident investees, in which those
nonresident entities own 100% of the capital and voting
rights.

In order to request the application of the consolidated tax
regime, the following requirements will have to be met:

* The controlling company or permanent establishment
must have a direct or indirect holding of at least 75% in
the capital stock of another company and must hold a
majority of the voting rights of one or more other entities
that are deemed subsidiaries on the first day of the tax
period in which this tax regime applies.

e That holding and those voting rights must be main-
tained throughout the tax period.

* It must not be a direct or indirect subsidiary of any other
company that meets the requirements to be deemed the
parent.

* |t must not be subject to the special regime for econom-
ic interest groupings, whether Spanish or European, joint
ventures or like regimes.

* In the case of permanent establishments of entities
not resident in Spain, those entities must not be direct
or indirect subsidiaries of any other that meets the re-
quirements to be deemed the parent, and they must not
reside in a country or territory classed as a tax haven.

Resolutions for group companies to be taxed on a consoli-
dated basis must be adopted by the Board of Directors (or
equivalent body if they are not formed under the Commercial
Code), and the tax authorities must be notified at any time
during the tax period immediately prior to that in which the
consolidated tax regime is applied. The regime will be appli-
cable indefinitely so long as its application is not waived.
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The status of representative of the tax group will fall on the
parent where it is a resident in Spain, or on such entity of the
tax group designated by it, where there are no other Spanish
resident entities that meet the requirements to be deemed
the parent.

As a new feature, effective for 2023, the offsetting of tax
losses generated in the same period within the tax group
is temporarily restricted. Specifically, when determining the
tax base of the group, positive taxable income and only 50%
of negative taxable income is to be aggregated. Unused tax
losses (the remaining 50%) will be included in the tax base
of the group in equal parts in each of the first ten tax years
starting on or after January 1, 2024, even if any of the enti-
ties with individual tax losses are excluded from the group.

2.1.10 FOREIGN-SECURITIES HOLDING ENTITIES

The legislation of the regime governing foreign-securities
holding entities (in Spanish, ETVEs) has been configured as
one of the most competitive in the EU. However, due to the
generalized application of the exemption for dividends and
capital gains from foreign sources, together with the exten-
sive network of tax treaties signed by Spain (which in many
cases permit the non-taxation at source of dividends and
capital gains derived from foreign holdings in entities resi-
dent in Spain) and the transposition into Spanish legislation
of the Parent-Subsidiary Directive, this regime has lost its
attraction (albeit not in all cases).

The main features of this special regime are summarized
below:

31 Insuch cases, the legislation excludes transactions performed within
the tax group from the documentation obligation generally applicable to
related-party transactions.

32 Regarding entities whose shares are admitted to listing on a regulated
market, the minimum holding of a parent company in its subsidiaries
is reduced to 70% for the purposes of the definition of ‘tax group’, so
long as they are subsidiaries whose shares are admitted to trading on a
regulated market. The reduction will apply in tax periods beginning on or
after January 1, 2010.
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2.1.10.1 Tax treatment of the income obtained by
the ETVE from holdings in nonresident entities

The dividends or shares in the income of entities not res-
ident in Spain, and gains deriving from the transfer of the
holding, are exempt subject to the requirements and con-
ditions provided for under the exemption method to avoid
international double taxation (and with the same limits).

As stated, a minimum holding of at least 5% must be owned
in the nonresident entity to apply the aforementioned meth-
od. For the purpose of applying the exemption provided for
in the ETVE regime, the minimum holding requirement is
deemed to be met if the acquisition value of the holding is
over €20 million.

Holdings of less than 5% may be held in second and sub-
sequent level subsidiaries (when the €20 million requisite
is maintained), if these subsidiaries meet the conditions re-
ferred to in Article 42 of the Commercial Code for forming
part of the same group of companies as the first-level for-
eign entity and file consolidated financial statements.

The aforementioned €20 million limit does not apply at entities
that already applied the ETVE regime in tax periods commenc-
ing before January 1, 2015 and met the quantitative limit of
€6 million at their investees (which is the limit that was estab-
lished in the legislation prior to that currently in force).

2.1.10.2 Treatment of income distributed by the ETVE

If the recipient of the income is an entity subject to Spanish
CIT, the income received will entitle the recipient to the ex-
emption for domestic double taxation.

In case the recipient is an individual subject to Spanish PIT,
the income distributed will be considered savings income
and he may apply the tax credit for taxes paid abroad on the
terms provided for in PIT legislation.

Lastly, when the recipient is an individual or entity not res-

ident in Spain, the profits distributed will not be deemed to
have been obtained in Spain and, in this respect, the first
distribution of profits will be deemed to derive from exempt
income. In this respect, the distribution of additional paid-in
capital is to be treated in the same way as the distribution of
income, it being considered that the first income distributed
comes from exempt income.

2.1.10.3 Treatment of the capital gains obtained
on the transfer of the holdings in the ETVE

When the shareholder is an entity subject to Spanish CIT
or to Nonresident Income Tax with a permanent establish-
ment in Spain, it may apply the exemption to avoid double
taxation (where it meets the percentage holding require-
ments established in the article regulating the exemption
and with the same limits).

When the shareholder is a person or entity not resident in
Spain, the income relating to the reserves allocated with a
charge to the exempt income or to the value differences im-
putable to the holdings in nonresident entities which fulfill
the requirements to apply the exemption to foreign source
income, will not be deemed to have been obtained in Spain.

No special rules have been introduced for individual resi-
dent shareholders, who will be subject to PIT legislation.

2.1.10.4 Corporate purpose and
application of the ETVE regime

The regime may be applied by notifying the Ministry of Fi-
nance (which need not grant permission to the taxpayer) of
the fact that it has been opted for.

In order to apply the regime:

* The securities or interests representing the holding in
the capital of the ETVE must be registered securities or
interests. Therefore, the special regime is not available
for listed companies.
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* The corporate purpose of the ETVE must include the
management and administration of securities repre-
senting the equity of entities not resident in Spanish
territory, by means of the appropriate organization of
material and personal resources.

2.1.10.5 Other issues

* ETVEs can belong to a consolidated tax group, if they
meet the relevant requirements.

* The ETVE regime is not applicable to Spanish or Euro-
pean Interest Groupings, to joint ventures, or to entities
which have as their principal activity the management of
movable or immovable assets under certain conditions.

2.1.11 TAX NEUTRALITY REGIME FOR
RESTRUCTURING OPERATIONS

In order to facilitate corporate reorganizations (mergers,
spin-offs, contributions of assets, and exchanges of securi-
ties and transfers of registered office of a European compa-
ny or a European cooperative society from one EU Member
State to another), Spanish law provides for a well-estab-
lished special regime based on the principles of non-in-
tervention by the tax authorities and tax neutrality, which
guarantees the deferral of or exemption from taxation, as
appropriate, in respect of both direct and indirect taxation,
for taxpayers carrying out such operations, along the same
lines as the rest of the EU Member States.

Starting in fiscal year 2015, this regime is expressly con-
figured as the general regime to be applied to restructuring
transactions, meaning that the election to apply it has been
eliminated. Instead, there is now a general obligation to no-
tify the tax authorities of the performance of transactions to
which this regime is applicable.

In mergers, the absorbing entity can be subrogated to the

right to offset tax loss carryforwards of the absorbed entity
or branch of activity.
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2.1.12 TAX INCENTIVES FOR SMALL
AND MEDIUM-SIZED ENTITIES

Entities whose net sales in the immediately preceding tax
period (or in the current period in the case of newly-incor-
porated enterprises) amount to less than €10 million qual-
ify for certain tax incentives. If the enterprise belongs to a
group of companies within the meaning of Article 42 of the
Commercial Code, the net sales figure will be calculated for
the group as a whole.

This regime does not apply if the entity has the considera-
tion of an asset-holding entity.

The special regime also applies:

* During the three successive tax periods following that
in which the €10 million threshold is reached (provid-
ed that the conditions are met for these entities to be
deemed entities of a reduced size, both in the period in
question and in the two preceding tax periods).

* Where the €10 million threshold is exceeded as a con-
sequence of a business restructuring carried out under
the special tax neutrality regime, provided that all the
entities involved in the transaction meet the conditions
to be deemed entities of a reduced size, both in the tax
period in which the transaction is performed and in the
two preceding periods.

The incentives can summarized as follows:

e Unrestricted depreciation of their tangible fixed assets
up to certain limits, provided that certain job creation
requirements are met.

* Entitlement to increase by 2 the maximum straight-line
depreciation rates permitted per the official depreciation
tables (even if it has not been recorded for accounting
purposes) for new tangible fixed assets, investment
property and intangible assets placed at the disposal of

the taxpayer in the year in which it meets the require-
ments to be classed as an entity of reduced size (ex-
cept, amongst others, goodwill and trademarks, which
can be depreciated by multiplying by 1.5 the maximum
depreciation rates permitted per the official depreciation
tables).

Ability to record provisions for bad debts based on 1%
of the balance of their accounts receivable at the end of
the tax period.

In 2015, the tax rate for entities of a reduced size was
25% for a tax base of up to €300,000, and 28% thereaf-
ter. From 2016 onwards, that rate is 25% on a general
basis (that is, the general tax rate will apply) except for
newly created companies, which will be taxed at 15% in
the year of their creation and the following year.

This general tax rate of 25% would be reduced in case
of application of the capitalization reserve and the tax
base leveling-out reserve analyzed below, to approxi-
mately 20%.

Application of the “tax base leveling-out reserve” system,
which entails a reduction of up to 10% of the tax base,
with a maximum annual limit of €1 million (or the pro-
portional amount if the entity’s tax period were shorter
than a year). This tax benefit has the following charac-
teristics:

i.  This reduction will have to be included in the tax bas-
es of the tax periods concluding in the 5 years imme-
diately following the end of the tax period in which
the reduction was applied, as and when the entity
obtains tax losses. The amount not included at the
end of that term, because sufficient tax losses have
not been generated, will be added to the tax base of
the period in which that term ends.

ii. A reserve shall be recorded for the amount of the
reduction, out of income of the year in which the re-
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duction is made, and it will be restricted during the
aforementioned 5-year term. If this reserve cannot
be recorded, the reduction will be conditional on the
reserve being recorded out of the first income of the
following fiscal years, in respect of which it is possi-
ble to record the reserve.

The breach of this requirement will trigger the in-
clusion in the tax base of the amounts that were re-
duced, plus 5%.

iii. The amounts used to record this reserve cannot be
applied simultaneously to the capitalization reserve
also regulated in the current law.

2.1.13 TAX INCENTIVES FOR VENTURE
CAPITAL FUNDS AND COMPANIES

Venture capital entities (both venture capital companies
and venture capital funds) are subject to Spanish CIT and to
the rules established in the general regime, with the special
characteristics set out below.

2.1.13.1 Tax treatment for venture capital companies:

* Gains obtained by venture capital companies: Two dif-
ferent cases apply depending on whether or not the re-
quirements for applying the exemption for double taxa-
tion mentioned in section 2.1.5 of this chapter are met:

If the requirements for applying the exemption are
met, the gains obtained by the venture capital com-
pany are fully exempt.

If the requirements for applying the exemption are
not met, a partial exemption of 99% will apply to
gains obtained on the transfer of holdings, providing
the transfer occurs between the start of the second
year in which the interest is held, calculated as from
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the time of acquisition or delisting, and the 15th year,
inclusive. The 15 year period can be extended to 20
years in certain circumstances.

In the cases listed below, application of the 99% par-
tial exemption requires fulfilment of certain addition-
al conditions:

When over 50% of the investee's assets com-
prise buildings, at least 85% of the total carrying
amount of the buildings must be used, without
interruption and during the entire time the secu-
rities are held, for carrying out a non-financial and
non-real estate business activity.

When a stake is held in a company that is subse-
quently listed on an official stock exchange (giv-
en that the corporate purpose of venture capital
funds and companies is not to hold interests in
listed companies), the venture capital company
or fund must transfer its holding in that company
within a maximum of three years from the date
the company was admitted for trading. After that
period, the entire amount of the gains obtained on
the transfer are included in taxable income and
subject to no reductions whatsoever, although in
this case the corresponding general CIT double

taxation rules would still apply (see section 2.1.5).

e Dividends or share profits obtained by the venture
capital company: The exemption indicated in section
2.1.5 can apply to dividends obtained by this type of en-
tity, irrespective of the percentage interest held and the
duration for which the shares have been held.

2.1.13.2 Tax treatment for shareholders
of venture capital companies

The tax treatment applicable to both the gains generated on
the transfer or reimbursement of shares or holdings in ven-

ture capital companies and the dividends or share profits
distributed by these entities is as follows:

* Resident legal entity shareholder or nonresident legal
entity shareholder with a permanent establishment:
The gains in question are exempt, irrespective of the
percentage interest held and the duration for which the
shares or holdings have been held.

e Nonresident individual shareholder or nonresident legal
entity shareholder without a permanent establishment:
The gains in question will not be deemed to have been
obtained in Spain.

* Resident individual shareholder: The gains in question
will be taxed in accordance with the general rules set out

in the PIT Law (see section 2.2).

2.1.14 OTHER SPECIAL TAXATION REGIMES

CIT legislation contains provisions governing special taxa-
tion regimes, established mainly as a result of the nature of
the taxpayer or of the activities carried on by entities in a
specific economic sector:

a. Spanish and European Economic Interest Groupings (EIGs)

These entities and their members are subject to the
general CIT rules, with the particularity that they do not
pay the tax debt relating to the portion of their taxable
income attributable to members resident in Spain and
permanent establishments in Spain of nonresidents.

The nonresident members of a Spanish EIG are taxed
pursuant to the NRITL and pursuant to the rules con-
tained in the tax treaties. The nonresident members of
a European EIG are only taxed in Spain on the income of
the EIG attributed to them, if the activity performed by
the members through the grouping gives rise to a per-
manent establishment in Spain.
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b. Temporary Business Associations (joint ventures)

These entities are taxed in the same way as EIGs. How-
ever, the foreign-source income (derived from activities
carried on abroad) of a joint venture is tax-exempt (sub-
ject to application to the tax authorities).

The losses obtained by a joint venture of Spanish en-
tities abroad are imputed to the tax bases of its mem-
bers. If, in future years, the joint venture obtains income,
it must be included in the tax base of its members up to
the limit of the losses previously included.

c. Other special tax systems

Other special tax systems apply to industrial and region-
al development companies and collective investment
institutions.

Special regimes for economic sectors apply to both
mining companies, companies engaging in oil and gas
research and exploitation activities and to shipping enti-
ties on the basis of tonnage.

Lastly, the international fiscal transparency regime, al-
ready explained above, is established.

2.1.15 FORMAL REQUIREMENTS

Unless otherwise stipulated in the bylaws, the fiscal year is
deemed to end on December 31 each year, coinciding with
the calendar year, although taxpayers can establish a differ-
ent fiscal year not exceeding 12 months but which can be
shorter if (i) the entity is extinguished, (i) the entity moves
its residence abroad, or (jii) its legal form is altered and the
resulting entity is not subject to taxation, its tax rate chang-
es or it is subject to a special tax regime.

The tax becomes chargeable, in general, on the last day of
the tax period. Thus, if the tax period coincides with the cal-
endar year, the tax is chargeable on December 31.
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Annual returns must be filed and the tax paid within 25 days
following the six months after the end of the tax period
(generally, therefore, by July 25 of each year, in relation to
the preceding tax period).

At present, the tax forms to be used to report the tax are
the following:

a. Form 200. This return is generally used by companies
that are subject to common legislation on the tax, re-
gardless of their activity or size.

This form must be filed telematically®.

b. Form 220. Its use is obligatory for tax groups and it must
be filed by the parent company of the group (this does
not preclude the obligation for all the group entities to
file a Form 200).

On December 1, 2021, Directive 2021/2101/EU of 24 No-
vember 2021 was published, amending Directive 2013/34/
EU as regards the disclosure of corporate income tax in-
formation by certain undertakings and branches. This di-
rective was transposed into Spanish law by means of Law
18/2022, of December 21, 2022.

The obligation (regulated in the terms set out in the direc-
tive) will be applicable for periods commencing as from
June 22, 2024.

2.2 PERSONAL INCOME TAX

This tax, which is one of the pillars of Spain’s tax system,
is currently governed by Law 35/2006, of November 28,
on Personal Income Tax, which has been amended by
Law 26/2014, of November 27, 2014, and by Royal Decree
439/2007, of March 30, 2007, approving the Personal In-
come Tax Regulations.

As discussed below, the taxation of nonresident individuals

is regulated in a separate law (the Revised Nonresident In-
come Tax Law), which is analyzed in section 2.3.

2.2.1 PERSONS SUBJECT TO THE TAX

The following persons are subject to personal income tax
(PIT):

e Individuals habitually resident in Spanish territory.

* Individuals of Spanish nationality who are habitually res-
ident abroad but fulfill any of the conditions laid down
in the law (e.g. diplomatic and consular services, etc.).

* Moreover, any Spanish national who establishes his resi-
dence for tax purposes in a tax haven will remain subject
to PIT (for the year in which residence is changed and
for the following four years).

A taxpayer is deemed to be habitually resident in Spanish
territory if any one of the following conditions is met:

* The taxpayer is physically present in Spanish territory
for more than 183 days in the calendar year.

Sporadic absences are included in determining the
length of time a taxpayer is present in Spanish territo-
ry, unless tax residence in another country is proved.
In the case of territories designated in the regulations
as tax havens, the authorities may require the taxpayer
to prove that he was present in such territories for 183
days in the calendar year.

To determine the period spent in Spain, absences due to
cultural or humanitarian cooperation, for no considera-
tion, with the Spanish authorities are excluded.

* The main center or base of the taxpayer's activities or
economic interests is in Spain, either directly or indirectly.
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In the absence of proof to the contrary, an individual is pre-
sumed to be resident in Spain if his/her spouse/husband
(from whom he/she is not legally separated) and dependent
under-age children are habitually resident in Spain.

Individuals who are payers of nonresident income tax and
are resident in a Member State of the EU may elect to be
taxed under Spanish PIT if they demonstrate that their ha-
bitual domicile or residence is in another EU Member State
and that at least 75% of their total income during the year
was obtained as salary income or business income in Spain.

For fiscal years starting on or after January 1, 2016, civil
law partnerships not subject to CIT, undistributed estates,
joint property entities and other entities to which article
35.4 of General Taxation Law 58/2003, of December 17,
2003 refers, are not deemed taxpayers. The income relating
to them shall be attributed to the shareholders, heirs, joint
owners or members, respectively, according to the pass-
through tax regime established in the PIT Law.

2.2.2 TAXABLE EVENT

Taxpayers subject to PIT are taxed on their entire worldwide
income, including the income of foreign entities (internation-
al fiscal transparency system), unless the nonresident entity
is resident of a EU Member State. This international tax trans-
parency regime is similar to that described above for CIT.

33 The entry into force of Public Authorities and Common Administrative
Procedure Law 39/2015 on October 2, 2016, introduced the legal obli-
gation on legal entities and entities without separate legal personality to
deal electronically with the public authorities. These electronic dealings
cover both notifications and the filing of documents and requests throu-
gh registration.
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2.2.3 TAXATION SYSTEM AND TAXPAYER

The possibility of being taxed individually or jointly (as a
family unit) is regulated. However, there is only one tariff but
divided in two parts: the general one and the autonomous
community one.

2.2.4 GENERAL STRUCTURE OF THE TAX

The law distinguishes between a general component and a
savings component of taxable income. The general compo-
nent is taxed according to a progressive scale of rates while
the savings component is taxed at fixed rates (or according
to a scale applied by income brackets).

The general and the savings net tax payable are calculated
on the basis of the general and savings components after
applying certain reductions.

Moreover, the general and the savings components of tax-
able income are calculated according to the categories of
general and savings income; these categories constitute
fixed compartments, with some exceptions, such that, with-
in each category, the income items are integrated and off-
set against each other but without the possibility of offset-
ting losses with the losses of other categories of income.
Within each category, there are even sub-compartments
that cannot be offset against each other.

In this regard, the general component of taxable income is
the result of adding the following two balances:

a. The balance resulting from adding and offsetting
against each other, without limit, the following income
and attributions of income:

Salary income.

Income from real estate.

Income from movable capital derived from the trans-
fer of own funds to entities related to the taxpayer.
This rule does not apply (in which case such income
must be included as savings income) where:

They are entities of the kind provided for in Arti-
cle 1.2 of Legislative Royal Decree 1298/1996,
of June 28, Adapting the Law Currently in Force
on Credit Institutions to the Law of the European
Communities, provided that such income does
not differ from the income that would have been
offered to groups similar to the persons related to
such institutions.

The amount of own funds assigned to a related
entity does not exceed the result multiplying equi-
ty by three, to the extent that it relates to the tax-
payer's interest in the related entity.

Other income form movable capital which is not con-
sidered savings income, such as that derived from the
assignment of the right to use the image, that from in-
tellectual property when the taxpayer is not the author
and that from industrial property which is not attached
to business activities performed by the taxpayer.

Income from business activities.
Imputation of income from real estate.

Imputation of income from entities under the interna-
tional fiscal transparency system.

Imputation of income from assignment of rights of
publicity.

Changes in the value of units in collective investment
undertakings established in tax havens.

b. The positive balance resulting from adding and offset-
ting against each other, exclusively, capital gains and
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losses excluding those which are deemed savings in-
come. If its balance is negative, it may be offset against
25% of the positive balance, if any, of income and attri-
butions. The rest of the negative balance will be offset
in the following four years with the same setoff rules, it
being obligatory for the setoff to be made of the maxi-
mum amount that the rules allow.

The savings component of taxable income is calculated
based on the savings income which is formed by the
positive balance resulting from adding the following bal-
ances:

a. On the one hand, the positive balance resulting from
adding and offsetting against each other the so-
called income from movable capital, that is:

Income derived from an entity due to the status
of partner, shareholder, associate or stakeholder.

Income from movable capital derived from the
transfer of own funds to third entities not related
to the taxpayer or derived from related entities
that meet the requirements in order not to be in-
cluded as general income.

The monetary return or payment in kind on capi-
talization transactions and life or disability insur-
ance contracts.

If the inclusion and setoff of such income against
each other leads to a negative result, this amount
may only be offset against the positive balance of
the capital gains and losses reported in the following
component of savings income (paragraph b) below)
with the limit of 25% of that positive balance.

b. The positive balance resulting from adding and off-
setting the capital gains and losses arising from
the transfer of assets. If such result is negative, the
amount thereof could be offset against the positive
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balance of the other component of savings income
(paragraph a) above), that is, income from movable
capital, with the limit of 25% of that positive balance.

In both cases, if the balance is negative after those
gains and losses have been offset, the amount there-
of may be offset in the following four years.

2.2.5 EXEMPT INCOME

The legislation establishes numerous items of exempt in-
come.

Noteworthy among the exemptions is that relating to salary
income for work performed abroad. This exemption will ap-
ply to salary income accrued during the days spent by the
employee abroad up to a limit of €60,100 per year, if certain
requirements are met:

* Salary income has to be paid in respect of work effec-
tively performed abroad. Namely, the taxpayer must be
rendering services physically abroad.

* In the case of services rendered by related entities to
each other, an advantage or benefit occurs or may occur
for the recipient.

* The recipient of the services must be either a non-Span-
ish-resident entity or a permanent establishment situat-
ed abroad of a Spanish resident company.

* A tax identical or similar to the Spanish PIT must exist
in the other country, and such country must not be a ter-
ritory classified as a tax haven. This requirement will be
deemed to be met when the country or territory where
the work is preformed has signed with Spain a tax treaty
containing an exchange of information clause.

The exempt income received for work performed abroad
must be calculated (i) by reference to the number of days
that the worker actually spent abroad and the specific in-
come relating to the services provided outside the country;

and (ii) to calculate the daily amount earned for the work
performed abroad, a proportional distribution method must
be used, by reference to the total number of days in the
year, aside from the specific income relating to the work
performed.

In addition, an exemption is envisaged for capital gains
arising on the transfer of the taxpayer’s principal residence,
where the total amount is reinvested in the acquisition of
a new principal residence within two years following the
transfer date, under certain conditions.

Also relevant are the exemption for employee severance in-
demnities or termination benefits in the mandatory amount
stipulated in the Labor Statute, in its enabling regulations
or, if applicable, in regulations governing the enforcement
of judgments, excluding amounts stipulated in agreements,
clauses or contracts (limited to the sum of €180,000 for
dismissals that take place since 1 August 2014), or the ex-
emption for positive securities investment income from life
insurance, deposits and financial contracts used to arrange
Long-Term Savings Plans, provided the taxpayer does
not utilize any Plan capital before the first five years have
elapsed.

2.2.6 EARNED INCOME

The main aspects of the tax treatment of earned income
are as follows:

a. Both cash income and income in kind are taxable.

b. The most relevant rules affecting income in kind are ex-
plained below:

In general, it is valued at the market value of the re-
muneration.

However, the Law provides special rules for certain
types of income:
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The valuation of the income in kind consisting of
the assignment of the use of vehicles is 20% per an-
num of the acquisition cost for the payer, or 20% of
the value that would correspond to the vehicle if it
were new (depending on whether or not the vehicle
is owned by the company, respectively). The amount
calculated must be weighted based on the percent-
age of private utilization of the vehicle. The value ob-
tained may be reduced by up to 30% in the case of
vehicles classed as energy-efficient.

If the vehicle is handed over to the employeeg, it will be
valued at cost less the value of prior utilization.

The income in kind consisting of the use of hous-
ing owned by the company is limited to 5% or 10% of
the ratable value, depending on whether or not this
value has been revised, respectively, up to the max-
imum limit of 10% of the rest of the earned income.

Other remuneration is valued at cost, such as meals
and accommodation expenses.

In any event, the Law states that, irrespective of the
above-mentioned general and special rules, the val-
ue of salary income in kind paid by companies en-
gaged habitually in the performance of the activities
that give rise to such income in kind (for example,
where a vehicle rental company assigns the use of
vehicles to its employees) may not be lower than the
price charged to the general public for the good, right
or service in question, applying ordinary or common
discounts, and, in any case, with a limit of 15% or
€1,000 per annum (whichever is lower).

Certain income in kind is not taxable.

The award to current employees, free of charge or at
below-market price, of shares in the company itself
or in other group companies, is not taxable in the por-
tion that does not exceed €12,000 per annum, for the
total number of shares awarded to each employee,

|35



3.

Tax System

provided that the offer is made on the same terms
for all the employees of the company, group or sub-
group of companies and other requirements are met
(basically related to keeping the shares for a certain
period of time). In the case of start-up companies
(see section 2.18), this exemption is increased to
50,000 euros per year and the offer need not be made
in the terms referred to above.

Furthermore, it is specified that in the case of deliv-
eries of shares or holdings granted to employees of
a start-up company (see section 2.18), the remunera-
tion in kind will be valued at the value of the shares or
holdings subscribed by an independent third party in
the last capital increase carried out in the year prior
to that in which the shares or holdings are delivered.
If no such capital increase has taken place, they shall
be valued at the market value of the shares or hold-
ings at the time of delivery to the employee.

Amounts paid to entities responsible for providing
public passenger transport services to help employ-
ees to travel from their place of residence to their
work center are not taxable, subject to the limit of
€1,500 per annum per employee (indirect payment
formulae that fulfill a number of conditions such as
“transport passes / vouchers” are permitted).

Restaurant vouchers and health insurance premiums
are not taxable either, subject to certain quantitative
limits; child care vouchers are also not taxable, sub-
ject to no limits.

Of the different kinds of compensation, worthy of note
(due to their special characteristics) are those derived
from the grant to employees of stock options in the
company of group where they provide their services.

In these cases, for stock options that are non-trans-
ferable (which is the most common scenario), salary
income is generated when the employee exercises
the options and receives the shares or holdings. In

short, no income is generated when the options are
granted but only when the options are materialized
in shares or holdigns (with the vesting and subse-
quent or simultaneous exercise of the options). At
that time, what is generated is salary income, for the
difference between the market value of the shares or
holdings received and the cost of the option.

Subsequently, when the shares or holdings received
are transferred, a capital gain or loss will be generated.

Additionally, there are a series of tax benefits for this
type of compensation:

As we have stated previously, the award of shares
to serving employees, for free or for a price below
normal market price, will not be deemed compen-
sation in kind for the portion not exceeding, for the
set of shares delivered to each employee, €50,000
or €12,000 per annum, depending on whether
or not the shares or holdings in question are in
a start-up company (see section 2.18), provided
that certain requirements are met.

If the delivery of shares or holdings results from
the exercise of purchase options over share or
holdings previously granted to employees by a
start-up company (see section 2.18), the require-
ments to be classed as a start-up company must
be met at the point at which the option is granted.

In addition, the reduction for multi-year income
can be applied to the portion exceeding €12,000
or €50,000, as applicable, where the requirements
analyzed below are met.

Effective as from January 1, 2023, there are ex-
press rules in place on the taxation of carried
interest, meaning income obtained from the suc-
cessful management of private equity entities.
Specifically, it is expressly stipulated in the rules
that this is earned income and that 50% of its
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amount shall be included without applying any ex-
emption or reduction whatsoever, provided that:
(i) the economic rights are conditional on the oth-
er investors in the entity obtaining a minimum lev-
el of profitability defined in the entity’s regulations
or bylaws, and (ii) the holdings, shares or rights
are held for at least five years, unless a transfer
following death occurs, or they are liquidated ear-
lier or become null and void due to a change of
management entity (this requirement being appli-
cable, where appropriate, to the entities owning
the holdings, shares or rights).

c. Reduction for irregular income.

A 30% reduction is applicable to irregular income, which
is defined as follows:

Income that is generated over more than two years,
provided that the reduction has not been applied in
the preceding five tax periods (this second require-
ment does not apply in the case of severance pay-
ments for dismissal or termination of a special or
ordinary employment relationship).

Or income classed by regulations as being notably
irregular over time.

This 30% reduction may be applied to a maximum of
€300,000 per annum (this limit is reduced for severance
indemnities or termination benefits above €700,000,
there being no reduction applicable to indemnities of
€1,000,000 or more).

Other types of reduction are applicable to certain earned
income.

When calculating the income, certain expenses are
also deducted such as Social Security contributions, or
a general reduction of €2,000 per annum for other ex-
penses is applied (this reduction increases in certain
circumstances).
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In addition, as from January 1, 2023, taxpayers with net
earned income of less than €19,747.50 — provided that
they do not have other non-exempt income, other than
earned income, amounting to more than €6,500.00 — are
to apply an additional reduction based on the amount of
their income3*.

d. Lastly, entities resident in Spain will be required to make
withholdings on earned income paid to their workers, ir-
respective of whether or not the income is paid by the
entity itself or by a different resident or non-resident re-
lated entity.

2.2.7 RENTAL INCOME

For the calculation of the net income all the expenses nec-
essary to obtain it can be deducted.

The financial expenses and repair and maintenance ex-
penses that can be deducted may not exceed the gross
income generated by each property. However, the excess
may be deducted under identical conditions in the following
four years.

The remaining expenses may give rise to negative net in-
come from immovable property.

In cases of leases of residential properties, a 60% reduction
will apply to the net income (i.e. gross income less depre-
ciation and amortization, non-State taxes and surcharges,
etc.) provided it is a positive figure.

In addition, if the income was generated over a period ex-
ceeding two years, or if it was obtained at notably irregular
time intervals, a 30% reduction will apply (reduction applica-
ble to a maximum of €300,000).

2.2.8 INCOME FROM MOVABLE CAPITAL

Income from movable capital will generally be included in
the savings component of taxable income, in the manner
specified previously. This refers mainly to:

The income derived from a holding in the equity of enti-
ties (such as dividends).

Noteworthy in this type of income is the treatment of
the holdings in open-end investment vehicles (SICAVs).
In this regard:

In the case of capital reductions made to reimburse
contributions, the amount of the reduction will be
deemed income from movable capital, with the limit
of the higher of the two following amounts: (i) that
relating to the increase in the redemption value of
the shares since their acquisition or subscription un-
til the moment of the capital reduction, or (ii) where
the capital reduction derives from retained earnings,
the amount of such earnings. In this regard, it will be
considered that capital reductions, regardless of their
aim, affect firstly the portion of capital that derives
from retained earnings, until that portion reaches
zero.

Any excess over the limit determined according to
the above rules will reduce the acquisition value of
the relevant shares in the SICAV until it reaches zero,
which will determine the future income deriving from
the transfer. Nonetheless, any excess that might still
exist will be included as income from movable capital
derived from the holding in the equity of all kinds of
companies, in the manner established for the distri-
bution of additional paid-in capital.

These rules will also apply to the shareholders of
collective investment undertakings equivalent to SI-
CAVs and registered in another EU Member State
(and, in any case, they will apply to the companies
covered by Directive 2009/65/EC of the European
Parliament and of the Council, of July 13, 2009, on
the coordination of the laws, regulations and admin-
istrative provisions on certain collective undertakings
for investment in transferable securities).
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In addition, with respect to the distribution of additional
paid-in capital, the law establishes that the amount ob-
tained will reduce, down to zero, the acquisition value
of the shares or holdings concerned, and any resulting
excess will be taxed as income from movable capital.

Notwithstanding the preceding paragraph, in case of
distribution of additional paid-in capital relating to se-
curities not admitted to listing on any of the regulated
securities markets defined in Directive 2004/39/EC of
the European Parliament and of the Council, of 21 April
2004, on markets in financial instruments and repre-
senting the share in the equity of companies or entities,
where the difference between the value of equity of the
shares or holdings relating to the last fiscal year-end pri-
or to the date of the distribution of the additional paid-
in capital and the normal market value of the assets or
rights received will be deemed income from movable
capital, with the limit of that positive difference.

The income obtained from the transfer to third par-
ties of own capital (such as interest).

The income from capitalization transactions and life
or disability®® insurance and the income from capital
deposits.

However, certain items of income from movable capital
form part of the general component of the tax base:

Income deriving from the transfer to third parties of
own capital, in the part relating to the excess of the

34 Upto July 4, 2008, taxpayers with net earned income amounting to less
than 14,450 euros were entitled to apply this reduction. This limit was in-
creased, with effect as from July 5, 2018, to 16,825 euros, and remained
in force through to December 31, 2022.

35 Inthe case of life insurance in which the policyholder assumes the
investment risk, as a general rule, the difference between the redemption
value of the assets assigned to the policy at the end and at the beginning
of each fiscal year shall be allocated as income from movable capital in
each tax period.
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amount of own capital transferred to a related enti-
ty, with respect to the result of multiplying by three
the equity of the entity that relates to the holding.
The aim of this rule is to prevent the tax rates of the
savings component (which are lower) from being
applied to cases in which the income derives from
the debt of the shareholders with their investees
where there is “excess in debtedness”, such that the
financial income can be replacing income that could
have been taxed in the general component of the
tax base. Thus, for example, if the individual share-
holder of an entity holds a 100% stake in it, to which
equity of 1,000 corresponds, and he lends the entity
4,000, the interest on that loan will be included in
the savings component only in the portion relating
to 3,000 (3 x 1,000).

The items of income referred to in the law as “oth-
er income from movable capital”, which are income
deriving from (i) intellectual property where the tax-
payer is not the author; (ii) industrial property not
assigned to economic activities; (iii) the lease of
furniture, businesses or mines or from the sublease
of such assets (received by the sublessor) which
are not business activities, and (iv) the assignment
of the right to exploit an image or from the con-
sent or authorization for the use thereof, when the
aforementioned assignment does not take place
in the course of a business activity. In this case, a
30% reduction can be applied if they are generated
over more than two years or are classified by regu-
lations as notably multi-year in nature. Also in this
case the reduction applies to a maximum amount
of €300,000.

CAPITAL GAINS AND LOSSES

As already noted, capital gains and losses are classified
into two types: (i) those not deriving from transfers, and (ii)

those

deriving from transfers. The first type is included in

the general component of taxable income and taxed at the
marginal rate, and the second type is included in the sav-
ings component.

With respect to capital gains and losses, the following as-
pects are worthy of note:

a.

In general, a capital gain or loss on a transfer, wheth-
er for valuable consideration or for no consideration, is
valued as the difference between the acquisition and
transfer values of the items transferred. In certain cir-
cumstances, however, these values are indexed to the
market because they entail transactions in which there
is no acquisition or transfer value per se. For example, in
the gift of an asset, the gain is calculated as the differ-
ence between its cost and the market value of the asset
at the date of the gift; or in the case of a swap, the gain
is calculated as the difference between the acquisition
value of the asset or right transferred and the higher of
the market value of that asset or right and that of the
asset or right received in exchange.

In some cases, there are also rules aimed at guarantee-
ing the taxation of the actual income. For example, in the
transfer of unlisted securities, the transfer value will not
be the price thereof, but rather the higher of that price,
the value of equity resulting from the last balance sheet
closed before the tax becomes chargeable, or the value
resulting from capitalizing at 20% the average of the re-
sults of the last three fiscal years closed before that tax
becomes chargeable (unless it is proven that the trans-
fer price is the market price).

Abatement coefficients: The law establishes the applica-
tion of coefficients which reduce the gain deriving from
the transfer. However, the application of these coeffi-
cients is only envisaged for the assets acquired before
December 31, 1994.

However, the coefficients do not apply to all the gain
generated on the transfer but only to that generated until
the legislation eliminated the coefficients, specifically up
to January 19, 2006.
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In general terms, what must be done is to (i) calculate
the amount of the “nominal” capital gain; (ii) distinguish
the portion of that gain generated up to and including
January 19, 2006, and the portion generated after that
date (according to rules depending on the type of asset,
the general rule being that of straight-line distribution)
and (iii) apply the coefficients to the first-mentioned por-
tion of the gain.

The coefficients are (a) 11.11% in the case of real estate
or real estate companies, for each year that has elapsed
from the acquisition of the asset until December 37,
1994 (meaning that the gain generated up to January
19, 2006, from real estate acquired before December
1985, will not be subject to tax), (b) 25% in the case of
shares traded on secondary markets (the capital gains
generated up to January 19, 2006, deriving from assets
acquired before December 31, 1991, not being subject
to tax), and (c) 14.28% in the remaining cases (in which
the gain generated up to January 19, 2006, from assets
acquired before December 31, 1998 will not be subject
to tax).

The rest of the gain, i.e. which is deemed to be generat-
ed after January 20, 2006 (inclusive) will be taxed in full.

In any event, according to the legislation applicable, the
maximum amount of the asset transfer value to which
these coefficients can be applied is €400,000. This
€400,000 limit does not apply to the transfer value of
each asset individually but to the total transfer value of
all the assets as a whole to which the abatement coeffi-
cients apply starting on January 1, 2015, up to the mo-
ment when the capital gain is allocated. In other words,
it is a global limit even if the sale of each asset takes
place at different times.

. Certain capital gains and losses are not deemed as

such (and, thus, are not taxed or their taxation differs),
namely (i) those deriving from the dissolution of joint-
ly owned property or (ii) those resulting from the divi-
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sion of common property. At other times, the losses
obtained are not computed, as occurs with (a) losses
due to consumption or (b) those deriving from gifts. The
Law also establishes an anti-abuse rule which prevents
computing the losses deriving from the transfer of se-
curities listed on organized markets when homogenous
securities have been acquired in the two months before
or after the transfer (the term is one year in the case of
transfers of securities not traded on organized markets);
in these cases, the losses are included as and when the
securities remaining in the taxpayer's assets are trans-
ferred.

Of the capital gains or losses that are not subject to
tax, worthy of note are those deriving from the gift of
a family business, where (i) the assets were used in the
economic activity for at least five years before the trans-
fer date, and provided that the donor (i) is 65 years or
older or suffers from absolute permanent disability or
comprehensive disability, (i) ceases to perform man-
agement functions and to be remunerated for those
functions, and that the donee keeps the assets received
for at least 10 years as from the date of the public deed
documenting the gift, except in the case of death, and
does not carry out any dispositions or corporate trans-
actions which could lead to a significant decrease in the
acquisition value of the business received.

In addition, it is established, among other things, that the
taxpayer will not compute the capital gains obtained on
the transfer of units or shares in collective investment
undertakings provided that the proceeds are reinvested
in assets of a similar nature.

In both cases, the new shares or units subscribed will
maintain the value and the acquisition date of the shares
or units transferred.

Capital gains are also not deemed to arise from capital
reductions. Where the capital reduction, regardless of
its purpose, gives rise to the redemption of securities

or holdings, those acquired first will be considered re-
deemed, and their acquisition value will be distributed
proportionally amongst the rest of the analogous secu-
rities remaining in the taxpayer’s assets. Where the cap-
ital reduction does not affect all the securities or hold-
ings owned by the taxpayer equally, it shall be deemed
to refer to those acquired first.

Where the purpose for the capital reduction is to reim-
burse contributions, the amount of the reduction or the
normal market value of the assets or rights received will
reduce the acquisition value of the securities or holdings
concerned, in accordance with the rules of the preceding
paragraph, down to nil. Any excess shall be included as in-
come from movable capital derived from the share in the
equity of any kind of entity, in the manner established for
the distribution of additional paid-in capital, unless that
capital reduction derives from retained earnings, in which
case the sum of the amounts received for this item will
be taxed in accordance with the provisions of letter a) of
article 25.1 of this law. For these purposes, it shall be con-
sidered that the capital reduction, whatever its purpose,
affects firstly the portion of the capital that derives from
retained earnings, until they are reduced to zero.

. Since January 1, 2017, proceeds obtained from a trans-

fer of subscription rights arising from securities admit-
ted to trading on any of the regulated securities markets
defined in Directive 2004/39/EC of the European Parlia-
ment and of the Council, have been treated as a capi-
tal gain for the transferor in the tax period in which the
transfer takes place. This was a change from the regime
applied in previous years, in which proceeds obtained
from a transfer of this right reduced the acquisition cost
of the listed security in question. In other words, under
the previous regime, the taxation of the gain obtained
from the sale of preemptive subscription rights was de-
ferred to when the share in question was transferred.

In this case, the custodian and, in the absence thereof, the
financial intermediary or the public authenticating official
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who has attested the transfer will be required to make the
relevant withholding or prepayment for this tax.

. There is an exemption for capital gains generated on the

transfer of shares or holdings in newly or recently formed
companies for which the tax credit for investment in new-
ly or recently formed companies was applied (see section
2.2.13), providing the total amount obtained from the trans-
fer is reinvested in the acquisition of shares or holdings
that meet the following requirements:

Reinvestment in a public limited company, a limited
liability company, a worker-owned corporation or
worker-owned limited liability company that is not
listed on any official stock exchange. This require-
ment must be met during all the years in which the
shares or units are held.

Perform an economic activity with the personal and
material means necessary to perform it. In particular,
the activity of the company may not be the manage-
ment of movable or real property assets in the terms
established in the Wealth Tax Law, in any of the com-
pany’s tax periods ended prior to the transfer of the
holding.

The entity’s equity cannot exceed €400,000 at the
start of the tax period in which the taxpayer acquires
the shares or holdings. When the entity forms part of
a group of companies as defined in article 42 of the
Commercial Code, regardless of residence and of the
obligation to file consolidated financial statements,
the equity figure will refer to the set of entities belong-
ing to that group.

The shares or holdings in the entity must be acquired
by the taxpayer either at the time of formation of the
entity or through a capital increase carried out in the
three years following that formation, and the taxpay-
er must keep them for a period of between three and
twelve years.
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The direct or indirect holding of the taxpayer, together
with the holdings in the same entity owned by his/
her spouse or any person related to the taxpayer by
related by direct or collateral consanguinity or affini-
ty up to and including the second degree, cannot be,
on any day of the calendar years of ownership of the
holdings, above 40% of the capital stock of the entity
or of its voting rights.

They must not be shares or holdings in an entity through
which the same activity is performed as that which was
being performed previously under another title.

In addition, it will be necessary to secure a certificate
issued by the entity whose shares or holdings have been
acquired, attesting to fulfillment of the first three require-
ments during the tax period in which the shares or hold-
ings were acquired.

2.2.10 REDUCTIONS IN THE NET TAX BASE
TO ADAPT THE TAX TO THE PERSONAL AND
FAMILY SITUATION OF THE TAXPAYER

The law establishes certain reductions for the portion of
the net taxable income which is understood to be used to
meet the taxpayer’s basic and personal needs, which is not
subject to taxation:

a. The taxpayer's personal allowance: €5,550 annually
which will be increased by €1,150 annually for persons
over 65 years of age and by €1,400 for persons over 75
years of age.

b. Allowance for descendants: For each unmarried de-
scendant aged under 25, or descendant with disabilities
regardless of age, or person under a guardianship or
foster care arrangement living with the taxpayer, the tax-
payer will be entitled to a reduction of €2,400 for the first,
€2,700 for the second, €4,000 for the third and €4,500

for the fourth and subsequent of these. Where the de-
scendant is aged under 3 the foregoing amounts will be
increased by €2,800 annually.

The family reductions will not apply if the taxpayers gen-
erating entitlement to these reductions file PIT returns
obtaining income exceeding €8,000 or an application for
a refund.

. Allowance for ascendants: €1,150 for each ascendant

over 65 years of age or a person with disabilities who
lives with the taxpayer (or dependent boarders) who
does not obtain income exceeding €8,000. For ascend-
ants over 75 years of age it is increased by €1,400.

. Allowance for disability: (i) Of the taxpayer: In general,

€3,000 annually, although it will be €9,000 annually for
persons who prove they have a disability equal to or
greater than 65% (there will be an increase of €3,000
annually for assistance, if the need for assistance from
third parties, or the existence of limited mobility or a
disability of at least 65% is proven); (ii) Of ascendants
or descendants: for those that confer a right to the
above-mentioned allowances, a reduction of €3,000
per person and year, although it will be €9,000 annually
for persons who prove they have a disability equal to
or greater than 65% and an increase of €3,000 annu-
ally for assistance, if the need for assistance of third
parties, limited mobility or a disability of at least 65%
is proven.

. For family units formed by spouses who are not sepa-

rated and, where relevant, underage children or persons
with disabilities, before the application of the person-
al and family allowances, a reduction will be made of
€3,400 which will be applied, first of all, to the regular net
tax base (which may not be negative) and subsequently,
if there is a surplus, to the savings net tax base. This pri-
or reduction will be €2,150 for single-parent family units,
except in cases of living with the father or mother of one
of the children that form part of the family unit.
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2.2.11 DETERMINATION OF THE NET TAXABLE
INCOME

The general component of net taxable income will be the
result of applying to the general component of taxable in-
come the reductions for situations of dependence and old
age and for contributions to social provision systems, in-
cluding those established for persons with disabilities, con-
tributions to protected estates of persons with disabilities
and reductions for compensatory pensions. The application
of the above-mentioned reductions may not generate a neg-
ative general net tax base.

Notable among these reductions are those deriving from
contributions to employee welfare systems. Thus, making
these contributions will reduce the tax base by the lower of
the following amounts:

a. €1,500%

b. 30% of the sum of net earned income and income from
economic activities.

This limit is increased in the following cases, by the
amounts indicated:

e |f the amounts contributed derive from contributions
made by the employer or from contributions made
by the employee to the same provident instrument, in
which case the limit can be increased by an additional
€8,500, provided the contributions made by the employ-
ee are equal to or less than the result arrived at by apply-
ing to the employer’s contribution a certain coefficient
which depends on the annual amount of the employer’s
contribution®”:

36 Limit changed by the 2022 GSB Law for fiscal years commencing on or
after January 1, 2022. In 2020, this limit was 2,000 euros as a general
rule, and prior to that, it was 8,000 euros, as a general rule.

37 Limit changed by Law 12/2022 of June 30, 2022, published in the Official
State Gazette on July 1, 2022.
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a. 2.5, if the annual contribution amounts to €500 or
less.

b. 2,if it amounts to between €500.01 and €1,000.
c. 1.5, if itis between €1,000.01 and €1,500.
d. 1ifitis more than €1,500.

In any event, the multiplier applicable is T when in the
year the worker obtains gross earned income above
€60,000 from the company that makes the contribution,
for which purpose the company must inform the entity
managing or insuring the provident instrument that this
is not the case.

In this case, any amounts contributed by the employer
that stem from a decision by the employee will be treat-
ed as contributions made by the employee.

* By €4,250 per annum, provided that such increase de-
rives from contributions to the sectoral pension plans
envisaged in article 67.1.a) of the revised Pension Plans
and Funds Law, made by self-employed workers or in-
dependent contractors who sign up to those plans on
account of their activity; contributions made to the sim-
plified occupational pension plans for self-employed
workers or independent contractors envisaged in article
67.1.c) of the revised Pension Plans and Funds Law; or
from own contributions made by the individual employer
or professional to occupational pension plans, of which
they are sponsor and also participant, or to welfare mu-
tual insurance companies, of which they are member, as
well as any made to company employee welfare plans
or group dependence insurance policies of which they,
in turn, are policyholder and insured.

In all cases, the maximum reduction allowed as a result of
applying the increases referred to under points 1) and 2)
above is €8,500 per annum.

In the case of group care policies taken out by employers
to cover pension obligations, it places an additional annual
€5,000 cap for premiums paid by the company.

In addition, contributions to pension plans in which the
taxpayer's spouse is the participant or member may also
qualify for a reduction provided that the spouse does not
obtain earned income or income from business activities,
or where such income is lower than €8,000 per annum. The
maximum reduction limit is €1,000% and the contribution is
not subject to IGT.

If the general net tax base is negative, it can be offset with
the positive net tax bases of the following four years.

The savings component of net taxable income will be the
result of deducting from the savings tax base the remainder
(not applied to reduce the general tax base), if any, of the
reduction for compensatory pensions, but such operation
may not lead to a negative savings net tax base.

2.2.12 DETERMINATION OF THE GROSS
TAX PAYABLE: TAX RATES

The gross tax payable is calculated by applying the tax rates
to the net tax base. Specifically:

* On the one hand, what we could call the “general gross
tax payable” is calculated by applying the progressive
scale of tax rates to the general net tax base and sub-
tracting from it the result of applying the same scale to
the personal and family allowances.

* Onthe other hand, what we could call the “savings gross
tax payable” is calculated by applying the savings scale
of tax rates to the savings net tax base.

There is not just one tax scale but rather there is a national
scale and an autonomous community scale. Thus, a tax-
payer in Madrid, for example, will apply to his or her net tax
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base both the national scale and the Madrid autonomous
community scale.

The taxpayer's place of habitual residence determines the
autonomous community in which income is deemed to be
obtained for PIT purposes. The law also lays down specific
rules to prevent tax-motivated changes of residence.

The tax scales do not vary on the basis of the type of return
(joint or separate) chosen by the taxpayer.

For fiscal years 2022 and following years, the total tax scale
(national plus autonomous community rates) applicable
to the autonomous communities that have not approved a
specific autonomous scale is as follows:

TOTAL TAX SCALE (GENERAL COMPONENT)

0.00 0.00 12,450 19%
12,450 2,365.50 7,750 24%
20,200 4,225.50 15,000 30%
35,200 8,725.50 24,800 37%
60,000 17,901.50 240,000 45%

300,000 125,901.50 Onwards 47%

Further, the savings component of net taxable income not
corresponding to the remainder of the personal and family
allowances will be taxed according to a scale of fixed rates.

38 Limit changed by the 2021 GSB Law for fiscal years commencing on or
after January 1, 2021. This limit was previously 2,500 euros.
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That means that the general national and autonomous
community scale for fiscal years 2021 and following years
is as follows:

TOTAL TAX SCALE (SAVINGS COMPONENT)

0.00 0.00 6,000 19%
6,000 1,140 44,000 21%
50,000 10,380 150,000 23%
200,000 44,880 100,000 27%
300,000 71,880 Onwards 28%

The sum of the amounts resulting from applying the nation-
al and regional tax rates to the general net tax base and to
the savings net tax base as described will determine the
national and regional gross tax payable respectively.

2.2.13 NET TAX PAYABLE AND FINAL
TAX PAYABLE: TAX CREDITS

The national net tax payable and the autonomous community
net tax payable are the result of deducting from the national
and autonomous community gross taxes payable (in the rele-
vant percentages) some tax credits, such as (i) the tax credit
for investment in newly or recently formed companies; (i) the
tax credit for economic activities; (iii) the tax credits for dona-
tions; (iv) the tax credit for income obtained in Ceuta and Me-
lilla, and (v) the tax credit for actions to protect and publicize
Spanish historical heritage and that of cities, monuments and
assets declared to be world heritage. The autonomous com-
munity net tax payable, moreover, will be calculated taking into
account the tax credits which may be established by the au-
tonomous community in question exercising its powers.

Of all of them, the tax credit for investment in new or re-
cently formed companies is worth noting above all. This
tax benefit permits deducting, as from January 1, 2023,
50%* of the amounts paid for the subscription of shares
or holdings in new or recently formed companies where the
following requirements are met:

* The entity whose shares or holdings are acquired must:
(i) take the form of Corporation, Limited Liability Compa-
ny, Worker-Owned Corporation or worker-owned Limited
Liability Company, and (i) perform an economic activity
with the personal and material means necessary to per-
form it. Moreover, (iii), the entity’s equity figure cannot
exceed €400,000 at the start of the tax period in which
the taxpayer acquires the shares or holdings (when the
entity forms part of a group of companies as defined in
article 42 of the Commercial Code, regardless of resi-
dence and of the obligation to file consolidated financial
statements, the equity figure will refer to the set of enti-
ties belonging to that group).

* The shares or holdings in the entity must be acquired by
the taxpayer either at the time of formation of the enti-
ty or through a capital increase carried out in the three
years following that formation, and the taxpayer must
keep them for a period of between three and twelve
years.

* The direct or indirect holding of the taxpayer, together
with the holdings in the same entity owned by his/her
spouse or any person related to the taxpayer by related
by direct or collateral consanguinity or affinity up to and
including the second degree, cannot be, on any day of
the calendar years of ownership of the holdings, above
40% of the capital stock of the entity or of its voting
rights.

* They must not be shares or holdings in an entity through
which the same activity is performed as that which was
being performed previously under another title.
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The maximum tax credit base, as from January 1, 2023, will
be €100,000 per annum*® and will be formed by the acquisi-
tion value of the shares or holdings subscribed.

Mention should also be made of the deduction introduced
with effect as from January 1, 2018 for taxpayers whose
other family members reside in another Member State of
the EU or EEA, the purpose of which is to bring Spanish
legislation into line with EU law and address situations in
which a taxpayer is prevented from filing a joint tax return
by the fact that other members of the family unit reside out-
side of Spain. The deduction is applied to make tax payable
equal to the amount that the taxpayer would have borne
had all the members of the family unit been resident for tax
purposes in Spain.

Effective as from 2023, a tax credit for energy-related im-
provement works to homes has been introduced. This al-
lows for the application of a credit for up to 20% of amounts
paid as from the entry into force of Royal Decree Law
19/2021 of October 5, 2021 on urgent measures to boost
the renovation of buildings in the context of the Recovery,
Transformation and Resilience Plan, and up to December
31, 2023, for work carried out during such period to reduce
the need for heating and cooling at the taxpayer's main
residence or at any other property owned by the taxpayer
and leased for use as a dwelling at that time, or which is
intended to be leased out, provided that, in the latter case,
the dwelling is leased before December 31, 2024.

The deduction is applicable in the tax period in which the
energy efficiency certificate is issued. The maximum annu-
al base is €5,000. Additional credits are established in rela-
tion to the improvement of energy efficiency.

39 The percentage in force up to December 31, 2022 was 30%.

40 The maximum tax credit base in force up to December 31, 2022 was
60,000 euros per annum.
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The application of the tax credits cannot lead the (national
and autonomous community) net tax payable to be nega-
tive.

The final tax payable is the result of deducting from the to-
tal net tax payable (autonomous community plus national)
the sum of the international double taxation credits, the
withholdings, payments on account and split payments and
the deductions of the underlying tax in relation to income
attributed by international fiscal transparency or due to as-
signment of image rights.

The final tax payable may be reduced in turn by the materni-
ty tax credit (subject to the limit of €1,200 annually), the de-
ductions for large families or disabled dependent persons
(with the limit of €1,200 or €2,400, depending on the case).

2.2.14 WITHHOLDINGS

Payments of income from movable capital, gains on shares
or units in collective investment undertakings, salary in-
come, etc. are subject to withholding at source (or prepay-
ment, in the case of compensation in kind) which is treated
as a prepayment on account of the final tax.

%o

The base and rate of withholding and prepayment for the main types of income are detailed in the table below:

RATE APPLICABLE
IN 2016 ONWARDS

See paragraph below
table

INCOME BASE

Salary income General. (*)

Contracts of less than a year. See paragraph below

table (minimum 2%)
Total compensation paid or satisfied. =
Minimum 18%

35%. (Frkx)

Courses, conferences and licenses on literary, artistic or 15% or 7%.
scientific works.

Special dependent employment relationships.
Board members.

Income from General. (***) Gross consideration claimable or paid. 19%.

movable capital

(**)

Professional General. Amount of income or consideration obtained. 15%.

activities Start of fiscal year + following 2 years. 7%
Certain professional activities (municipal collectors, insurance 7%.
brokers, etc.).

Capital gains(**) Transfers or redemption of shares and holdings in collective Amount to be included in the tax base 19%.
investment undertakings. (****) calculated according to personal income tax

legislation.

Cash prizes. Amount of prizes. 19%.

Other income (**) Lease/sublease of urban real estate. Amount of income and rest of items paid to 19%.

the lessor or sublessor (minus VAT).

Income derived from intellectual property, industrial property, Gross income paid T19%. (FHrxx)
from the provision of technical assistance and from the lease or

sublease of movable assets and businesses.

Authorization to use image rights. Gross income paid. 24%.

* The withholding rate is reduced by two percentage points (without it being able to be negative), for the salary income of taxpayers who have notified the payer of their
salary that a portion thereof is used to acquire or refurbish their principal residence for which they use external financing and in respect of which they will be entitled to the
tax credit for investment in the principal residence, provided that the total amount of their expected annual income is less than €33,007.20.

** The establishment of a flat withholding tax/tax prepayment rate of 19% in these cases means that the tax difference between 19% and 21% (in the case of net tax bases
exceeding €6,000) must be paid over when filing the relevant tax self-assessment.

*** The amount of the tax prepayment to be made in respect of compensation in kind is calculated by applying the withholding rate to the result of increasing the acquisi-
tion value or the cost for the payer by 20%.

**%* |n general, the withholding obligation will not exist if the transferor decides to reinvest the proceeds obtained on the transfer, acquisition or subscription of other shares
or units in collective investment undertakings (deferral regime envisaged in article 94 of Law 35/2006).

*xxxx Directors and board members (of entities whose net revenues from the last tax period that ended prior to the payment of income were < €100,000) will be subject to a
withholding rate of 19%.

*Hkkk \Nith effect as from January 1, 2019, a 15% withholding tax rate is applicable to revenues from intellectual property, when the taxpayer is not the author.
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In order to calculate the withholdings applicable to salary
income, the procedure (explained simply) consists of taking
the total gross salary income and reducing it by certain de-
ductible expenses and reductions to determine the net sal-
ary income. The withholding tax scale (aggregation of the
national and the autonomous community scales) is then
applied to the result of the calculation. The same process
must be followed with the personal and family allowances,
to which the withholding scale is also to be applied sepa-
rately. The difference between the two operations gives rise
to the withholdings payable. The withholding rate applica-
ble is then determined by dividing the withholdings by the
total salary income. In short, the calculation of the withhold-
ing tax rate is very similar to the calculation of the definitive
tax rate, albeit with certain special features, indicating that
the legislature’s intention was to bring them closer together.

2.2.15 FORMAL OBLIGATIONS

The tax period coincides with the calendar year. However,
if the taxpayer becomes deceased on any date other than
December 31, the tax period will be shorter than the calen-
dar year.

Likewise, the tax becomes chargeable on December 31 of
each year, unless the taxpayer becomes deceased on an-
other day, in which case the tax becomes chargeable on the
date of death.

Taxpayers who are required to file a PIT return (Form 100)
must, when filing their returns, calculate the tax payable and
pay it over in the place and manner and by the deadlines
determined by the Ministry of Finance. The deadline is usu-
ally June 30.

Taxpayers who are married and not legally separated, and
who are obliged to file a PIT return under which tax is pay-
able, may request the suspension of their tax debt in an
amount equal to or less than the refund to which their spouse
is entitled for the same tax and in the same tax period.

2.3 NONRESIDENT INCOME TAX

Nonresident income tax is currently governed by the Re-
vised Nonresident Income Tax Law, approved by Legis-
lative Royal Decree 5/2004, of March 5, and the Nonres-
ident Income Tax Regulations approved by Royal Decree
1776/2004, as well as by the amendments included in Law
26/2014, all of which establish the tax regime applicable
to nonresident individuals or entities that obtain Span-
ish-source income.

As a special aspect, the Revised Nonresident Income Tax
Law establishes that nonresident individuals who prove
that they are habitually resident in another EU country or in
a Member State of the EEA with which there is effective tax
information exchange, and that they have obtained in Spain
salary income and income from business activities that en-
tails at least 75% of their worldwide income, or that have
obtained in Spain income below 90% of the personal and
family allowances that would have applied to them if they
had been tax resident in Spain, and the income obtained
outside Spain has also been below that allowance, may opt
to be taxed as resident individuals (PIT).

The key factor in determining the tax regime for nonresi-
dents is whether or not they have a permanent establish-
ment in Spain.

2.3.1 INCOME OBTAINED THROUGH A
PERMANENT ESTABLISHMENT

Nonresident individuals or entities that obtain income
through a permanent establishment located in Spain will
be taxed on the total income attributable to said establish-
ment, regardless of the place where it was obtained or pro-
duced.

The concept of permanent establishment in Spanish law is
in line with the OECD Model Tax Convention. In the case
of a foreign entity or individual resident in a country with
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which Spain has a tax treaty, the treaty provisions and, spe-
cifically, the exceptions to the definition of permanent es-
tablishment, will determine whether there is a permanent
establishment in Spain.

One fundamental characteristic of permanent establish-
ments is the lack of legal personality separate from that of
the parent. In other words, there are not two economic be-
ings with separate legal personality—as is the case of a par-
ent and a subsidiary—but rather one subject with a single
legal personality that operates through different facilities,
centers, offices, etc., one or more of which are located in
Spain.

According to Spanish legislation—applicable where there is
not a tax treaty, otherwise that treaty would apply—a perma-
nent establishment in Spain exists where the nonresident
entity:

a. Uses in Spain, under any legal arrangement, on a contin-
uous or habitual basis, any kind of facilities or workplac-
es where it performs all or part of its activity.

b. Acts in Spain through an agent that has and habitually
exercises an authority to conclude contracts in the name
and for the account of the taxpayer.

In particular, the following are deemed to constitute a per-
manent establishment:

a. A place of management, branch, office, factory, ware-
house, shop or other establishment.

b. A mine, oil or gas well, quarry.

c. Farming, forestry or fishing operations or any other
place of extraction of natural resources.

d. Construction, installation or assembly works lasting
more than six months.
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In general terms, permanent establishments in Spain are
taxed on their net income at the same rate as Spanish
companies (in general, at 25%). Nonresident entities or
individuals operating through a permanent establishment
in Spain are required to withhold taxes or make tax pre-
payments on the same terms as resident individuals or
entities (i.e. on salary income paid, income from movable
capital satisfied, etc.).

However, if it is considered that the entity does not have
a permanent establishment in Spain, it will be taxed on its
income obtained in Spain pursuant to the regime for in-
come obtained other than through a permanent establish-
ment (See section 2.3.2 of this chapter for more detailed
information).

There is a 19% tax (branch profit tax) on the remitted prof-
its of nonresidents doing business through a permanent
establishment in Spain. However, this tax is not chargeable
according to the provisions of most of the tax treaties.

In addition, this tax is not chargeable on (i) the income ob-
tained in Spain by entities that are tax resident in another
EU Member State (unless it resides in a tax haven) or (ii)
the income obtained in Spain through permanent estab-
lishments by entities resident for tax purposes in a State
that has signed a tax treaty with Spain which does not ex-
pressly provide otherwise, provided that there is reciprocal
treatment.

This tax will therefore be additional to that already borne by
the permanent establishment on its income (25% on reve-
nues net of expenses).

Nonresidents who operate in Spain through a permanent
establishment are generally required to keep accounting
records here, in accordance with the rules and procedures
established for Spanish companies.

The taxation of the income of permanent establishments
envisages three different situations, as follows:

As a general rule, taxable income is determined in ac-
cordance with the same regulations as are applicable
to Spanish-resident companies and, accordingly, the tax
rate of 25% is applicable to net income. Allocated parent
company general and administrative overhead expens-
es are deductible under certain conditions. The perma-
nent establishment’s tax year will be the calendar year
unless stated otherwise.

The tax period is also deemed to have ended in the event
of the discontinuation of a permanent establishment's
business activities, withdrawal of the investment initial-
ly made in the permanent establishment, the change of
residence of the head office or the transfer abroad of the
permanent establishment’s activity.*'

The permanent establishment may also take the tax
credits and relief that might be applicable, in general, for
Spanish resident companies.

The rules regarding minimum taxation explained in
section 2.1.7 also apply.

In the case of permanent establishments engaging in
installation or erection projects with a duration of over
6 months, for those with seasonal or sporadic activity,
or for those engaged in the exploration of natural re-
sources, the tax base is determined in accordance with
the rules applicable to nonresidents obtaining income
in Spain not through a permanent establishment. Such
rules also apply in determining the tax return filing and
tax accrual obligations of the permanent establishment,
which is not obliged to keep books of account (but only
documentary support of its transactions).

However, these nonresidents who operate through a
permanent establishment in Spain may also choose to
be taxed under the general rules, but such option may
only be taken if separate accounts are kept in Spain.
This choice must be made at the date of registration in
the entities’ index.
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e |f the permanent establishment does not complete a
business cycle in Spain which leads to income in Spain,
and the business cycle is completed by the parent com-
pany (or the nonresident individual who operates in
Spain through a permanent establishment) or by other
permanent establishments, the tax liability is deter-
mined by applying the general taxation rules, whereby
revenues and expenses are valued at market prices.

However, the tax base will secondarily be determined by
applying the percentage established by the Ministry of
Finance for this purpose to the total expenses incurred,
and by adding any “passive” (unearned) income not ob-
tained in the normal course of business (interest, royal-
ties, etc.) and any other capital gains arising from the
assets assigned to the permanent establishment. This
percentage has been set at 15%.

The gross tax payable in this case is determined by ap-
plying the standard tax rate, but the tax credits and tax
relief provided by the standard CIT system may not be
taken.

The tax period and tax return filing (Form 200) deadlines
are those envisaged in the standard tax rules.

* Likewise, expenses cannot be deducted, or their deduct-
ibility must be deferred, or otherwise taxable income
must be added in certain cases (where there is a rela-
tionship of association between the parties involved
in the transaction or significant influence is exerted,
or they act jointly with respect to voting rights or own-
ership of capital, and where the asymmetry occurs in
the context of a structured mechanism) that affect the
deductibility of expenses in the tax base of permanent
establishments located in Spain.

41 The Antifraud Law establishes the transfer of the permanent establi-
shment's activity abroad to be a new case whereby the tax period is
deemed to have ended.
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In this regard, the following expenses are not deductible:

Expenses relating to transactions carried out be-
tween the aforementioned operators which, as a
result of a tax difference in their allocation between
the permanent establishment and its head office, or
between two or more permanent establishments, do
not generate income.

Those estimated for internal transactions with the
head office or with one of its permanent establish-
ments, or those of a related person or entity which,
due to the legislation of the country or territory of the
beneficiary, do not generate income, in the portion
that is not offset by revenues that generate double
taxation (where the revenues in question are subject
to taxation pursuant to Spanish legislation and to
that of the other country or territory).

Those relating to transactions of the permanent es-
tablishment that are tax deductible in the head office,
in the portion that is not offset by revenues of that
permanent establishment or related entity that gen-
erate double taxation.

Those relating to transactions carried out with a
permanent establishment of the head office or of a
related person or entity which, since it is not recog-
nized for tax purposes by the country or territory of
location, do not generate revenues.

Lastly, there is an obligation to include in the tax base
the difference between the normal market value and the
book value of assets assigned to a permanent estab-
lishment that ceases its activity or transfers its activity
abroad, as well as in the case of transfer abroad of the
assets used in the activity.

The payment of the tax debt resulting in the case of
assets transferred to a Member State of the EU or of
the EEA with which there is an effective tax information

exchange will be deferred by the tax authorities at the
taxpayer's request until the assets in question are trans-
ferred to third parties, and the provisions of the General
Taxation Law 58/2003, of December 17, and its imple-
menting legislation shall apply with regard to the charge
of late-payment interest and the provision of guarantees
for that deferral, which may not exceed the period of five
years from the transfer.

The tax debt deferral will lose its validity when the activ-
ity carried out by the permanent establishment is sub-
sequently transferred to a third State outside the EU or
the EEA, and in the case of transfer of assets to third
parties, insolvency or lack of payment of the previous
taxes owed.

2.3.2 INCOME OBTAINED OTHER THAN
THROUGH A PERMANENT ESTABLISHMENT

Nonresident entities or individuals that obtain income in
Spain other than through a permanent establishment will
be taxed separately on each total or partial accrual of Span-
ish-source income.

Spanish-source income obtained other than through a per-
manent establishment, as defined by the Nonresident In-
come Tax Law, consists mainly of the following items:

* Earnings derived from economic activities pursued in
Spain.

* Earnings derived from the rendering of services where
such services (i.e. studies, projects, technical assis-
tance or management support services) are used in
Spanish territory.

e Salary income, which is directly or indirectly derived
from work performed in Spain.

* Interest, royalties and other income from movable capital
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paid by persons or entities resident in Spanish territory or
by permanent establishments in such territory.

Income from marketable securities issued by compa-
nies resident in Spain.

Income from real estate located in Spain or from certain
rights relating to that real estate.

Capital gains on the sale of assets located in Spain and
on the sale of securities issued by residents.

However, certain types of income originated in Spain are
not taxable in Spain, most notably the following:

Income paid for international sales of goods.

Income paid to nonresident persons or entities relating
to permanent establishments located abroad, with a
charge to such establishments, if the consideration paid
is related to the activity of the permanent establishment
abroad.

On the other hand, the following will be exempt:

Interest and earnings derived from the transfer of eg-
uity to a third party, as well as capital gains on mov-
able assets owned by residents of other European
Union Member States (except tax havens) obtained
other than through a permanent establishment, by EU
or EEA residents or by permanent establishments of
those residents located in another Member State of
the EU or the EEA. However, capital gains on holdings
in entities whose assets consist principally of real es-
tate in Spain, or in which the seller has had, directly or
indirectly, at least a 25% interest at some time during
the twelve months preceding the sale, are taxable (this
latter requirement only applies to individuals), or where
the transfer does not meet the requirements to apply the
exemption to avoid double taxation (domestic and inter-
national) established in CIT legislation.
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Gains on transfers of securities or redemptions of par-
ticipation units in mutual funds on official secondary
securities markets in Spain obtained by nonresident in-
dividuals or entities without a permanent establishment
in Spain that are resident in a State with which Spain
has signed a tax treaty and with which there is effective
exchange of tax information. The exemption does not
apply when the nonresident entity resides in a country
or territory classed as a tax haven.

Yields derived from Spanish Government debt securities
accruing to nonresident entities obtained not through a
permanent establishment in Spain, unless they are rout-
ed through tax havens.

Income derived from “nonresident accounts” paid by
banks or other financial institutions to nonresident enti-
ties or individuals (unless payment is made to a perma-
nent establishment in Spain of such entities) as well as
that obtained not through a permanent establishment
located in Spain and derived from the rental or assign-
ment of containers or bare-boat charters and aircraft
dry leases.

Dividends from a Spanish subsidiary to its parent com-
pany resident in the EU or in a Member State of the EEA,
provided that certain requirements are met (among oth-
ers, 5% holding owned for one year).4?

This rule is not applicable if the parent company is lo-
cated in a tax haven, or when a majority of the voting
rights of the parent company is held directly or indirectly
by an individual or legal entity not resident in the EU or in
a Member State of the EEA with which there is effective
exchange of tax information, on the terms established in
subarticle 4 of additional provision one of Law 36/2006,
of November 29, 2006, on tax fraud prevention meas-
ures, unless the formation and operation of the parent
is based on valid economic grounds and substantive
business reasons.

* Royalties paid by a Spanish resident company (or by a
permanent establishment in Spain of a company resi-
dent in another Member State of the EU or of the EEA) to
a company resident in another European Union Member
State (or to a permanent establishment of an Europe-
an Union resident company in another Member State),
where certain requirements are met.

In 1991 the Spanish tax authorities identified 48 territories
classified as tax havens. These include such “traditional”
havens as the Bahamas, Liechtenstein, Monaco, Gibraltar,
etc. The Royal Decree which approved such list is still in
force (See regulations on tax havens in the CIT Law).

Spanish law generally sets tax rates lower than the standard
rate for residents for income accruing to nonresidents that
do not have a permanent establishment in Spain. The tax
is normally levied on the gross income, except for income
for services rendered, technical assistance and installation
and erection projects, in which case the tax is levied on the
difference between the gross income and the payroll, ma-
terial procurement and supplies expenses as defined in the
relevant regulations.

Capital gains are generally calculated on the basis of the
difference between acquisition cost and sale price, to which
the same rules as those established for resident individuals
are generally applicable (this law refers to PIT legislation re-
garding the determination of the tax base for capital gains).

Moreover, purchasers of property located in Spain from
nonresidents that do not have a permanent establishment
in Spain must deduct withholding tax at 3% from the pur-
chase price on account of the vendor's capital gains tax
liability.

If the transferred property was acquired by the transferor
more than two years prior to December 31, 1996, for with-
holding tax purposes it should be considered the applica-
tion of the abatement coefficients described in the section
on PIT, with the new limits discussed therein.
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There are also certain exceptions to this obligation to make
a withholding, such as cases in which the property is trans-
ferred as a non-monetary contribution for the formation of,
or capital increase at, a company resident in Spain.

The tax rates are as follows:

TYPE OF INCOME RATE (%) APPLICABLE

FROM 2016 ONWARDS

General. 24 (%)
Dividends. 19
Interest.
Capital gains.
Income derived from the transfer or
redemption of securities representing
the capital or equity of collective
investment undertakings.
Special cases:
Income from reinsurance transactions. 15
+ Income from maritime or air

navigation entities. 4
+ Foreign seasonal workers 2

* The rate is 19% for taxpayers resident in another Member State of the EU or of
the EEA with which there is effective exchange of tax information

42 The 2021 GSB Law eliminated, effective for periods commencing on
or after January 1, 2021, the alternative requirement for applying the
exemption (i.e., acquisition value of the shareholding being in excess of
€20 million). Accordingly, in those cases in which the value of the share-
holding exceeds €20 million but said holding does not reach a percenta-
ge above 5% of total capital, the exemption cannot be applied. However,
transitional rules are established in the Nonresident Income Tax Law
whereby the exemption will apply during the tax periods commencing in
2021, 2022, 2023, 2024 and 2025 for companies that at January 1, 2021
had an acquisition value above €20 million without complying with the
subject shareholding threshold (i.e., 5%).
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The tax rates applicable to retirement pensions obtained by
a nonresident individual will vary between 8% for amounts
of up to €12,000, 30% for the following €6,700 and 40% for
amounts in excess of €18,700.

Royalty payments to entities or permanent establishments
residing in the EU are subject to a 0% rate.

In the case of nonresidents without a permanent es-
tablishment in Spain there is no possibility of offsetting
losses against future profits or capital gains. Moreover, a
nonresident without a permanent establishment can only
deduct from the tax payable the amount of the taxes with-
held from its income and the amounts corresponding to
gifts and allowances as described in the PIT Law for resi-
dent individuals.

Liability for nonresident income tax arises whenever Span-
ish-source income becomes claimable by the nonresident
entity or is paid, whichever is earlier; as for capital gains,
liability arises when they are generated and in the case of
income attributed to urban real estate, on December 31.

In general, a separate tax return (Form 210, Nonresident
Income Tax. Nonresidents without a permanent establish-
ment. Ordinary return) and supporting documentation must
be filed within one month from the above date.

At the request of the taxpayer, the tax authorities can place
at its disposal, merely for information purposes, draft tax
returns (notwithstanding the taxpayer’s obligation to file the
return and pay the tax debt), exclusively in relation to the
real estate income attributed deriving from urban property
located in Spain and not used in economic activities, with the
limits and conditions established by the Ministry of Finance.

A draft return will be generated for each property that gives
rise to the attribution of real estate income.

The law also establishes a general obligation of making
withholdings and prepayments on account of the income

paid to nonresidents by entities, professionals and traders
who are resident in Spain. Some exceptions to this general
rule are envisaged in the law and the regulations.

In cases where there is a withholding obligation, the tax
return filed by the withholding agent releases the taxpayer
from the obligation to file the return, and vice versa.

In most cases the above-mentioned tax returns can be filed
monthly or quarterly grouping together different types of in-
come obtained during the preceding period.

2.3.3 TAX REGIME FOR PERSONS ASSIGNED
TO SPAIN (INBOUND EXPATRIATES)

Spanish PIT legislation contains a very attractive regime for
personnel assigned to Spain for work-related reasons, since
it allows individuals who become tax resident in Spain as a
result of their assignment to Spain to opt to be taxed either
under PIT rules or under nonresident income tax rules dur-
ing the tax period in which their tax residence changes and
for the next five tax periods. Under the nonresident income
tax rules option, they are only taxed on the income and/
or gains that are deemed to have been obtained in Spain,
at a fixed rate (which is increased for income of above
€600,000).

The requirements necessary to apply this regime, as from
January 1, 2023, are as follows:

* The inbound expatriate must not have been resident in
Spain during the 5 tax periods preceding his or her move
to Spain.

* The move to Spain must be the result of an employment
contract — although moves not ordered by the employer
are acceptable where the work is performed remotely
through the exclusive use of computer, remote and tele-
communications technologies and systems — or be due
to the person in question becoming a board member or
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director of a Spanish entity (in this case, if it is an as-
set-holding entity, the director or board member may not
be a person related to it).

* A new feature, as from 2023, is the inclusion under this
regime of persons who engage in an entrepreneurial
economic activity in Spain, and highly qualified profes-
sionals who provide services to start-ups (see section

2.18).

e The individual must not obtain income that would be
classified as obtained through a permanent establish-
ment in Spain. This requirement does not apply to per-
sons engaging in an entrepreneurial activity or to the
highly qualified professionals referred to immediately
above.

The tax debt will be determined according to the provisions
of the Revised Nonresident Income Tax Law for the income
obtained other than through a permanent establishment
with various particularities:

a. The exemptions established in nonresident income tax
legislation will not apply.

b. All of the taxpayer’s salary income will be deemed ob-
tained in Spain.

Also taken into account is income from economic activ-
ities classed as entrepreneurial. The criteria applicable
as regards the exemption of earned income in kind are
those set out in the PIT Law.

c. The income items obtained in the calendar year will be
taxed on a cumulative basis, without the possibility of
offsetting them against each other.

d. Dividends, interest and capital gains derived from the
transfer of assets will be taxed separately from the rest
of income, according to the scale specified previously
for savings income: 19%, 21% and 23%, 27% and 28%.
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e. The rest of income will be taxed according to the follow-
ing scale:

NET TAXABLE INCOME RATE 2021 ONWARDS

Up to €600,000

From €600,000 onwards

f.  The withholding rate on salary income will be 24%. How-
ever, where the income paid by the same payer during
the calendar year exceeds €600,000, the withholding
rate applicable to the excess will be 47% (45% in tax pe-
riods commenced prior to January 1, 2021).

In order to exercise the option to be taxed under this regime,
itis necessary to notify the tax authorities within six months
following the date of commencement of the employment
that is stated in the notice informing the social security au-
thorities that the employee was hired.

As from January 1, 2023, the option to apply this special
regime is also available to the taxpayer’s spouse and chil-
dren who are under 25 years of age (or of any age if they are
disabled), subject to certain requirements.

Lastly, personal income taxpayers that elect to apply this
special regime can request a tax residence certificate in
Spain (although this is not the residence certificate required
for the purposes of the corresponding double tax treaties
subscribed by Spain).

2.3.4 CAPITAL GAINS DUE TO A CHANGE
OF RESIDENCE (“EXIT TAX")

For PIT payers who lose taxpayer status due to a change of
residence, positive differences between the market value of
shares held by the taxpayer in any type of entity and their
acquisition value will be deemed capital gains (in the sav-

ings base), provided the taxpayer has had taxpayer status
for at least 10 of the 15 tax periods prior to the latest tax pe-
riod for which PIT must be declared and any of the following
circumstances concur:

i. The market value of the shares must exceed a total of
€4,000,000 for all the shares considered as a whole.

ii. Otherwise, on the accrual date of the latest tax period for
which PIT must be declared, the stake in the entity must
exceed 25%, provided that the market value of the shares
in that entity exceeds €1 million. In this case, this scheme
will only apply to the shares held in these entities.

In the case of taxpayers that have opted to apply the spe-
cial tax scheme for workers relocated to Spain (for more
information, see section 2.3.3 above), the 10 tax periods
referred to above will begin as from the first tax period in
which the special scheme is not applicable.

Capital gains will be allocated to the final tax period for
which PIT must be declared; if applicable, a supplementa-
ry tax return must be filed, without any default interest or
penalty.

The capital gain will be calculated using the market value of
the shares which (i) in the case of listed shares will be their
listed price; and (ii) in the case of unlisted shares will be the
higher of the equity value in the latest balance sheet closed
prior to the accrual date and the result of capitalizing at 20%
the average results for the three financial years closed prior
to the accrual date (including in the calculation dividends
paid out and amounts apportioned to reserves, barring reg-
ularization or fixed asset restatement reserves). Addition-
ally, (i) shares in collective investment institutions will be
valued at their cash value on the accrual date of the latest
period for which PIT must be declared or, failing this, at the
latest cash value published (in the absence of this value, at
the equity value in the balance sheet for the latest financial
year closed prior to the accrual date, barring evidence of a
different market value).
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Certain special rules are provided for cases in which (i) the
change of residence is the consequence of a temporary
work posting to a country or territory that is not classed as
a tax haven or for any reason provided that, in this case, the
worker is posted temporarily to a country or territory with
which Spain has concluded an international double taxation
treaty containing an information exchange clause (in this
case, payment of the liability may be deferred for a maxi-
mum period, which may be extended); or (ii) residence is
changed to a different EU Member State or a country within
the EEA with which there is effective exchange of tax infor-
mation (in such cases, the company may opt to self-assess
the gain only in certain circumstances).

This regime will also be applicable when residence changes
to a country or territory classed as a tax haven and the tax-
payer does not lose resident status in accordance with the
residence rules stipulated in the PIT law.

2.3.5 TAX TREATIES*

Tax treaties may reduce, or even completely eliminate, the
taxation in Spain on the income earned by entities which do
not have a permanent establishment here.

Companies without a permanent establishment in Spain
which are resident in countries with which Spain has a tax
treaty are generally not taxed in Spain on their business in-
come earned here, nor for capital gains (other than on real
estate).

However, capital gains on the sale of shares of companies
can be taxed in Spain under the special clauses of certain
treaties (including most notably shares of real estate com-
panies, transfers of shares when a substantial interest is
held, etc.).

43  For more detailed information, visit web page www.aeat.es, section Fis-
calidad internacional.
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Certain other types of income (royalties, interest or divi-
dends) are taxed at reduced treaty rates in force.

Currently, there are various treaties which are at different
stages of negotiation or coming into force. Among them, the
treaties with Bahrain, Montenegro, Namibia, Peru and Syria.
Additionally, certain treaties are currently being renegotiated.

Finally, Spain has signed up to the Multilateral Instrument or
MLI, meaning that the application of the clauses of a trea-
ty signed with another State that has also endorsed it is
subject to the provisions of the Multilateral Instrument. In
summary, the changes introduced by the MLI are basically
aimed at expressly limiting the possibility of abusive use
being made of treaties, both generally and specifically in
relation to certain situations or circumstances (permanent
establishments, hybrid instruments, etc.), at reinforcing the
possibilities of taxing certain income at source (dividends,
capital gains) and, lastly, at reviewing the methods for
avoiding double taxation based on residence.

Tax sparing arrangements

Due to the existence under Spanish regulations of relief
from the tax on certain types of income (mainly interest in-
come), the tax sparing arrangements contained in many of
Spain's tax treaties are relevant.

Under these arrangements the lender resident in one State
can deduct in that State not only the tax effectively with-
held from the interest in the other State but also the tax that
would have been payable had relief not been provided.

2.3.6 TAX ON PROPERTY IN SPAIN
OF NONRESIDENT COMPANIES

Companies resident in a country or territory classed as a
tax haven that own real estate in Spain are subject to an
annual tax of 3% on the cadastral value of the property at
December 31 each year.

This tax does not apply to:

* International bodies and foreign States and public insti-
tutions.

e Companies that pursue in Spain, on a continuous or ha-
bitual basis, economic activities other than the simple
holding or lease of real estate.

* Companies that are listed on official secondary securi-
ties markets.

2.3.7 TAX REPRESENTATIVE

Nonresident taxpayers are, in certain cases, obliged to ap-
point a representative in Spain (individual or entity)*4. Specif-
ically, this obligation applies to:

i. Those operating in Spain through a permanent estab-
lishment.

ii. Those performing economic activities in Spain other
than through a permanent establishment and which per-
mit the deduction of certain expenses.

iii. Those which are entities subject to the pass-through
regime formed abroad and which carry on business ac-
tivities in Spain, where all or a portion of those activi-
ties are carried on by them, continuously or habitually,
through installations or workplaces of any kind, or which
act in Spain through an agent authorized to conclude
contracts in the name and for the account of the entity.

iv. Those which are persons and entities resident in coun-
tries or territories with which there is no effective ex-
change of information, that there are owners of property
situated or rights which are fulfilled or exercised in Spain
(except for securities listed on organized secondary
markets).
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The appointment of a representative must be done be-
fore the end of the period for reporting income obtained in
Spain. The appointment must be notified to the authorities
within two months. Failure to appoint a representative or to
notify the authorities can lead to a fine of €2,000 (€6,000
for those taxpayers residing in countries or territories with
which there is no effective exchange of information).

The tax representatives (if residents) of permanent estab-
lishments are deemed to be the persons registered as their
representatives in the Commercial Register, or the persons
empowered to contract on their behalf.

Persons who, pursuant to the Revised Nonresident Income
Tax Law, are:

a. Tax representatives of permanent establishments of
nonresident taxpayers.

b. Tax representatives of pass-through entities.

Shall be jointly and severally liable for paying over the tax
debts corresponding to such establishments or entities.

The payer of income accrued other than through a perma-
nent establishment by nonresident taxpayers, or the de-
positary or manager of the assets or rights of nonresident
taxpayers not used by a permanent establishment, will also
be jointly and severally liable for the payment of tax debts
relating to income paid by him or to income and/or gains
from assets or rights whose safekeeping or management
has been entrusted to him.

This liability will not exist where the payer or manager is
subject to the obligation to withhold and prepay tax (since
they already have such specific obligation and the responsi-
bility that from it could eventually derive).

44  With the entry into force of the Antifraud Law, the representative of the
nonresident is not required to be resident in Spain, with a reference to
what is stated in each tax law.
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2.4 WEALTH TAX

Spanish resident individuals are subject to Wealth Tax on
their total assets (located worldwide) at December 31 of
each year, valued according to tax provisions. Nonresidents
are taxed only on the assets located or the rights exercis-
able in Spain. However, some tax treaties can affect the
application of this provision. A new provision applicable in
2023 stipulates that securities representing an ownership
interest in entities not traded on organized markets whose
assets are made up, by at least 50%, directly or indirectly,
of real estate located in Spain, will be deemed located in
this country.

The law establishes an exemption from Wealth Tax for
some assets, for example, those forming part of Spanish
Historical Heritage; household furnishings, works of art
and antiques, provided that their value does not exceed
certain limits established by the legislation; vested rights
of participants in pension plans and rights with econom-
ic content relating to similar social welfare systems; the
work of an artist while it forms part of the artist's assets;
assets or rights necessary for the direct, personal and ha-
bitual performance of a business or professional activity
which constitutes the taxpayer’'s main source of income;
and some holdings in the capital of certain entities (mainly
family businesses). The taxpayer’s principal residence is
also exempt, up to a maximum amount of €300,000. An
exemption for economic rights deriving from contribu-
tions to individual pan-European pension products is an-
other recent addition.

The law establishes different methods for valuing each type
of asset.

With regard to the scale of rates established for this tax, in
the absence of regulation by the autonomous community in
question, the following tax rates will apply:

NET TAXABLE TAX RE.I.SAT)-(?\:EEET TAX RATE
INCOME (UP PAYABLE INCOME (UP APPLInCABLE
TO EUROS) (EUROS) TO EUROS) (%)

0.00 0.00 167,129.45 0.2
167,129.45 334.26 167,123.43 03
334,252.88 835.63 334,246.87 0.5
668,499.75 2,506.86 668,499.76 09

1,336,999.51 8,523.36 1,336,999.50 13
2,673,999.01 25,904.35 2,673,999.02 17
5,347,998.03 71,362.33 5,347,998.03 2.1
10,695,996.06 183,670.29 onwards 3.5

These rates apply to residents on their worldwide assets,
and to nonresidents on their assets or rights located or ex-
ercisable in Spain.

Moreover, in the absence of autonomous community regu-
lations, the maximum exemption is €700,000.

The gross wealth tax payable, together with the PIT paya-
ble on the general component and the savings component
of income, may not exceed, for resident taxpayers, 60%
of their total taxable income subject to PIT. For this pur-
pose, the following will not be taken into account: (i) the
portion of savings income derived from capital gains and
losses relating to the positive balance of gains obtained
on transfers of assets acquired more than one year before
transfer date, or the portion of gross personal income tax
payable on that part of savings income, and (ii) the portion
of wealth tax relating to assets which, because of their na-
ture or use, are not capable of producing income taxed
under the PIT Law.

If the sum of both taxes payable were to exceed the afore-
mentioned limit, the wealth tax payable would be reduced to
that limit, without that reduction exceeding 80%.
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Itis important to bear in mind that some autonomous com-
munities have modified the exempt amounts while in others
the tax is not payable (as in the Madrid autonomous com-
munity) because a 100% reduction applies.

However, there will be an obligation to file a tax return even
if the tax payable is not positive, where the value of the as-
sets or rights exceeds €2,000,000.

Due to the adaptation of the judgment of the Court of Jus-
tice of the European Union (“CJEU"), of 3 September 2014
(case C-127/12), the provision has been amended to es-
tablish that nonresident taxpayers, that are resident in a
Member State of the EU or of the EEA, shall be entitled to
apply the legislation approved by the autonomous commu-
nity where the greatest value of their assets and rights are
located and for which the tax is claimed, because they are
located, can be exercised or must be fulfilled in Spain. For
2021 onwards, this right has also been extended to nonres-
ident taxpayers from third States.

2.5 INHERITANCE AND GIFT TAX

Inheritance and Gift Tax applies to Spanish resident heirs,
beneficiaries and donees and is charged on all assets re-
ceived (located in Spain or abroad). Nonresident beneficiar-
ies are also subject to this tax as nonresident taxpayers,
and must pay the tax in Spain only on the acquisition of
assets and rights (whatever their nature), that are located,
exercisable or to be fulfilled in Spain.

The tax base is formed by the net value of the assets and
rights acquired, deemed as the market value or as the most
likely price for which an asset free of encumbrances could
be sold between independent parties. In the case of real es-
tate, for taxable events accruing after July 10, 2021, their
value will be the reference value provided for in the legisla-
tion of the real estate Cadastre on the date on which the tax
becomes due.
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A series of reductions to the tax base are established, which
include, most notably, the following:

* Reduction of 95% of the tax base deriving from a trans-
mission mortis causa to spouses, children or adopted
children or, in their absence, ascendants, foster parents
or collateral relatives up to the third degree of a profes-
sional business, an individual enterprise, or interests in
entities or usufructs on them of the donor or deceased
which were exempt from wealth tax. The requirements
are as follows:

*  The beneficiary of a transmission mortis causa must
keep the assets received for at least 10 years.

* The beneficiary cannot carry out transactions that
result in a substantial diminution in the value of the
assets.

* Reduction of 95% of the tax base for inter vivos trans-
fers of interests in an individual enterprise, profession-
al business or in entities belonging to the donor which
are exempt from wealth tax (or which meet the require-
ments for such exemption) to spouses, descendants or
adopted children provided moreover that (i) the donor is
at least 65 years old or has a permanent disability, and
(ii) if the donor had been discharging management du-
ties, he/she must discontinue them and stop receiving
remuneration in that connection.

The tax is calculated by adjusting a tax scale of progressive
rates (depending on the value of the estate or gift) with a
coefficient that takes into account the previous net worth
and the degree of kinship with the donor.

As with other taxes devolved to the autonomous commu-
nity governments, inheritance and gift tax legislation has
been adapted to recognize the legislative power of those
governments to approve reductions in the tax base and
rates and in the coefficients for adjusting the tax paya-
ble, based on the taxpayer's previous net worth. However,

Law 22/2009, of December 18, establishes the reductions,
rates and coefficients to be applied if the autonomous
community in question has not assumed the powers de-
volved, or where it has not yet made any regulations, in
that connection.

The tax rates and adjustment coefficients applicable for
2020 (in the absence of rates and coefficients specifically
approved by the relevant autonomous community) are the
following:

TAX BASE TAX Rfm(Aél:l;lEG APPLICABLE
(UPTO PAYABLE (UPTO ReTE
EUROS) (EUROS) EUROS) (%)

0.00 7,993.46 7.65
7,993.46 611.50 7,987.45 8.50
15,980.91 1,290.43 7,987.45 9.35
23,968.36 2,037.26 7,987.45 10.20
31,955.81 2,851.98 7,987.45 11.05
39,943.26 3,734.59 7,987.46 11.90
47,930.72 4,685.10 7,987.45 12.75
55,918.17 5,703.50 7,987.45 13.60
63,905.62 6,789.79 7,987.45 14.45
71,893.07 7,943.98 7,987.45 15.30
79,880.52 9,166.06 39,877.15 16.15

119,757.67 15,606.22 39,877.16 18.70

159,634.83 23,063.25 79,754.30 2125

239,389.13 40,011.04 159,388.41 25.50

398,777.54 80,655.08 398,777.54 29.75

797,555.08 199,291.40 Upwards 34.00
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Some autonomous communities, however, have estab-
lished reductions which result in a tax payable of zero (or
close to zero). This applies to inheritances and/or gifts,
depending on the autonomous community, in the case of
“close” heirs or donees (children, grandchildren, spouses,
ascendants).

With regard to the place where the tax must be settled, a
distinction must be made, in general, between transmis-
sions mortis causa and inter vivos:

* Transmissions mortis causa: As a general rule, in the
autonomous community in which the deceased was ha-
bitually resident.

e Transfers inter vivos: As a general rule, in the autono-
mous community where the acquirer is habitually res-
ident, except in the case of real estate for which the
place will be the autonomous community where the
property is located.

These general location rules were applicable until recently
to taxpayers resident in Spain; non-residents had to be
taxed under State legislation in any event (which on many
occasions caused discrimination because, as indicated,
some autonomous communities have implemented signifi-
cant rebates). Following the CJEU'S judgment of 3 Septem-
ber 2014 (Case C-127/12), specific connection points have
been established for taxpayers resident in the EU or in the
EEA that were extended, for taxable events accruing after
July 10, 2021, for the residents of third States*s.

45 In 2018, the Supreme Court handed down various judgments (whose cri-
teria have already been reiterated by the Directorate-General of Taxes and
are being applied by the State Tax Agency), extending the effects of these
provisions to inheritances and gifts in which the subjective elements (de-
cedent, donor, heirs, legatees and donees) or objective elements (assets
and rights) are or reside outside the EU or the EEA.
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Accordingly:

i.  When the decedent was a nonresident, the taxpayer will
be entitled to apply the regulations approved by the au-
tonomous community in which the largest portion of
the value of the assets and rights forming the dece-
dent’s estate is located in Spain. If there are no assets
or rights located in Spain, each taxpayer will be subject
to the regulations of the autonomous community in
which the taxpayer resides.

ii. When the decedent was a resident in an autonomous
community and the taxpayer is not a resident, the tax-
payer will be entitled to apply the regulations approved
by that autonomous community.

In the event of the acquisition of real estate located in
Spain by donation or any other inter vivos legal transfer
for no consideration, non-resident taxpayers will be enti-
tled to apply the legislation approved in the autonomous
community in which the real estate is located.

iv. In the event of the acquisition of real estate located
abroad, by donation or any other inter vivos legal trans-
fer for no consideration, taxpayers resident in Spain will
be entitled to apply the legislation approved in the auton-
omous community in which they reside.

v. In the event of the acquisition of moveable property lo-
cated in Spain by donation or any other inter vivos legal
transfer for no consideration, non-resident taxpayers will
be entitled to apply the legislation approved in the auton-
omous community in which the moveable property has
been located for the highest number of days during the
immediately previous five-year period, counted from date
to date, ending on the day prior to the accrual of the tax.

Specific rules are provided to calculate tax payable in the
case of donations in which, in a single document, the same
donor donates different assets or rights to the same donee
and the regulations of different autonomous communities
are applicable in accordance with the rules explained above.

2.6 SPANISH VALUE ADDED TAX

The European Union VAT Directives have been implement-
ed in Spanish law (Law 37/1992, in force since January 1,
1993), and the main provisions of these Directives are har-
monized in the different Member States of the EU.

VAT is an indirect tax, the main feature of which is that it
does not normally entail any cost for traders or profes-
sionals, only for the end consumer, because traders or pro-
fessionals are generally entitled to offset their input VAT
against their output VAT.

Within Spain, VAT is not applicable in the Canary Islands,
Ceuta and Melilla.

In the Canary Islands, the Canary General Indirect Tax (IGIC),
in force since January 1, 1993, is very similar to VAT and is
an indirect tax levied on the supply of goods and services
in the Canary Islands by traders and professionals and on
imports of goods. The general IGIC rate is 7%.

Ceuta and Melilla charge a different indirect tax of their own
(tax on production, services and imports).

2.6.1 TAXABLE TRANSACTIONS

The following transactions are subject to VAT when they are
carried out by traders and professionals in the course of
their business:

* Supplies of goods, generally defined as the transfer of
the right to dispose of tangible property, although cer-
tain transactions not involving a transfer of this kind
may also be treated as supplies of goods for the pur-
poses of VAT.

e Intra-Community acquisitions of goods (generally, ac-
quisitions of goods dispatched or transported to Span-
ish VAT territory from another Member State).
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e |mports of goods: These transactions are subject to VAT
regardless of who performs them.

* Supplies of services.

2.6.2 VAT RATES AND EXEMPTIONS
VAT rates are as follows:

The standard rate is 21%, applicable to most supplies of
goods and services.

However, there is a reduced rate of 10% applicable to sup-
plies, intra-Community acquisitions and imports of the fol-
lowing, among others:

* Foodstuffs intended for humans or animals, not includ-
ing alcoholic beverages and soft drinks, juices and fizzy
drinks with added sugar or sweeteners.

* Water.

* Housing.

* Certain pharmaceutical specialties.

This reduced rate also applies to the following services,
among others:

* Transportation of passengers and their luggage.

e Entry to libraries.

There is also a very reduced rate of 4% applicable to:

e Bread, flour, milk, cheese, eggs, fruit and vegetables.

* Books, newspapers and magazines that are not mainly
composed of advertising.
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* Medicine for human use cars for persons with disabilities.
* Prostheses for persons with disabilities.
e (Certain subsidized housing.

As an exceptional measure, in response to the crisis trig-
gered by COVID-19, a tax rate of 0% was approved for the
supply, import and intra-Community acquisition of certain
medical supplies whose recipients are the public law enti-
ties, hospitals and health clinics or private charitable enti-
ties referred to in the VAT Law. These measures will remain
in force through to June 30, 2023. In addition, a 4% tax rate
has been established for supplies, imports and intra-Com-
munity acquisitions of disposable surgical masks, up until
June 30, 20283.

On the other hand, a number of measures were approved
in 2022 to alleviate the economic and social crisis, some
of which were introduced in 2021 and have been extended:

a. The application, effective up to December 31, 2023,
of the reduced 5% rate for supplies, imports, and in-
tra-Community acquisitions of natural gas, briquettes
and pellets made from biomass materials and firewood,
used in heating systems.

b. The application of the reduced rate of 5% for the compo-
nents of the electricity bill, to certain contracts and sup-
plies made to certain electricity supply contract holders,
effective up until December 31, 2023. This reduction in
the tax rate was introduced in 2021, although at the time,
the 10% tax rate was applicable.

c. The reduction, up until 30 June 2023, of the tax rate ap-
plicable to basic foodstuffs (0% compared to 4%) and to
oils and pasta (5% compared to 10%).

Certain transactions are exempt from VAT (for example, fi-
nancial and insurance transactions, medical services, edu-
cational services, rental of housing). Since the trader or pro-

fessional performing these activities does not charge VAT
on such activities, they do not give the right to deduct input
VAT, as described further on in this report, although there are
other exempt transactions (mainly those relating to interna-
tional trade, such as intra-Community supplies of goods or
exports) that do confer the right to deduct input VAT.

Precisely in relation to intra-Community supplies that grant
the right to the deduction, despite being treated as exempt
transactions (full exemption), the following measures have
been approved, effective since March 1, 2020:

e In order to apply that exemption, along with the require-
ment of the transport of the goods to another Member
State, the following substantive — not formal — condi-
tions are established:

i. The acquirer must have provided to the supplier a
VAT identification number assigned by a Member
State other than Spain.

ii. The supplier must include that transaction in its reca-
pitulative statement of intra-Community transactions
(form 349).

* In order to evidence the transportation of the goods to
another Member State (necessary requirement to apply
the exemption in intra-Community supplies), a series of
rebuttable presumptions are established. That transport
must be proven with the following means of proof:

Where the acquirer is the one that handles the trans-
portation:

Certificate by the acquirer stating that the goods
have been transported by it or by a third party in its
name, and specifying the destination of the goods.

At least two documents related to the dispatch or
transport of the goods (signed letter or CMR doc-
uments, bill of lading, air freight bill or invoice from
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the carrier of the goods) issued by parties unrelat-
ed to the seller and the acquirer.

If at least two of the documents specified in the
preceding paragraph are not available, at least
one of the following means of proof issued by
parties unrelated to the seller and the acquirer:

Insurance policy covering the dispatch or trans-
portation of the goods, or bank documents prov-
ing the payment of the dispatch or transport.

Documents issued by an attesting official cer-
tifying the arrival of the goods.

Certificate by the warehouse keeper of the
goods in the Member State, confirming the
storage of the goods in that Member State.

If the seller is the one that handles the transportation,
the same provisions will apply except for the first cer-
tificate mentioned in the preceding point, which will
be replaced by a mere statement by the seller that
the goods have been dispatched or transported by it
or by a third party in its name.

Measures are also included to harmonize the taxation of
chain transactions, that is, successive supplies of goods
between different traders or professionals, which are
transported directly from one Member State to another
by the first supplier to the final acquirer of the chain.

In order to determine which of the supplies has the sta-
tus of exempt intra-Community supply, it is established
that the transport is deemed linked to:

The supply by the initial supplier to the intermediary,
which will constitute an exempt intra-Community
supply of goods, provided the latter has communicat-
ed a tax identification number issued by a Member
State other than Spain.
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The supply made by the intermediary, where it has
communicated a Spanish VAT number to the suppli-
er. Thus, the supply by the supplier to the intermedi-
ary will be subject to and not exempt from VAT, and
the supply made by the intermediary to its customer
will be an exempt intra-Community supply.

e Lastly, in relation to the sales of buffer stock or con-
signment sales (agreements whereby a supplier sends
goods from one Member State to another in order for
them to be stored in the Member State of destination
and available to another trader, that can acquire them
after their arrival) new regulation is established which
permit simplifying the VAT treatment of these transac-
tions and reducing the administrative burden of traders,
provided a number of conditions are met.

Thus, starting on March 1, 2020, these sales give rise to
a single transaction?: an intra-Community supply of goods
that is exempt in the Member State of dispatch by the sup-
plier, and an intra-Community acquisition in the Member
State of arrival, by the customer when it retrieves the goods
from the warehouse.

2.6.3 PLACE OF SUPPLY OF TAXABLE
TRANSACTIONS

Spanish VAT is charged on the transactions referred to
above which are deemed to be supplied in Spanish VAT ter-
ritory.

The law establishes rules for determining the place where
the various transactions are deemed to take place.

* Supplies of goods: The general rule is that goods are
deemed to be supplied in Spanish VAT territory if they
are handed over to the recipient in Spain. However, if
the goods are transported in order to be handed over to
the recipient, the supply will be deemed to be made in
the place where the transportation commences. There

are other exceptions to the general rule, such as those
established for supplies of goods to be installed or as-
sembled, etc.

Supply of services: As a general rule, services are
deemed to be supplied at the recipient’s place of busi-
ness or permanent establishment, if the recipient is a
trader or professional; however, if the recipient is a final
consumer, the services will be deemed to be supplied at
the supplier’s place of business.

There are, however, exceptions to this general rule:

Services related to real estate are deemed to be sup-
plied at the place where the property is located. This
rule also applies to services of accommodation at
hotels, camping sites and spas.

Transportation services (intra-Community or other-
wise) are deemed supplied at the recipient’s place of
business, and it is no longer necessary to provide the
VAT number that was required in some cases until
now.

Services consisting of passenger transportation
(whatever the recipient’s status) and of the transpor-
tation of goods (except intra-Community transporta-
tion), where the recipient is the final consumer, are
taxed proportionately to the distance covered within
Spanish VAT territory.

The intra-Community transportation of goods to final
consumers will be taxed in Spain the transportation
begins within that territory.

Certain services are deemed to be supplied in Spain
where they are physically performed in Spanish VAT
territory. This is the case, among others, of cultural,
artistic, sports, scientific, educational, recreational
and similar activities. The same rule applies to an-
cillary transportation services and to work on mova-
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ble tangible property, experts’ reports, etc. where the
recipient is not a trader (if he is, the general rule will
apply, i.e., the place of supply is the recipient’s place
of business).

Services supplied electronically and telecommunica-
tions and television and radio broadcasting services
will be deemed to be supplied at the recipient’s place
of business (whether it is the final consumer or a
trader), unless they are supplied to a non-EU resident
or to consumers domiciled in Spain and the services
are used or operated in Spain. Moreover, VAT is not
charged on services to final consumers that are not
established in the Community.

In order to facilitate the compliance with the tax ob-
ligations deriving from the aforementioned rule, in
the case of services supplied to final consumers, two
optional special regimes are established that permit
taxable persons to pay the tax owed for the supply of
those services through a website (‘one-stop shop”)
in the Member State where they are identified, thus
avoiding registration in each Member State where
they carry out transactions (Member State of con-
sumption). A distinction is made between:

Non-EU regime: Applicable to traders or profes-

sionals that have no type of permanent establish-
ment or obligation to be identified for VAT purpos-
es in any Member State of the Community. It is an
extension of the special regime for services sup-
plied electronically to telecommunications, TV and
radio broadcasting services. The Member State of
identification will be that chosen by the trader.

46 Previously, these transactions constituted a transfer of goods exempt in
the Member State of dispatch and a transaction treated as an intra-Com-
munity acquisition of goods in the Member State of arrival, both per-
formed by the supplier. Subsequently, when the customer retrieved the
goods from the warehouse, there was an internal supply in the Member
State of arrival, to which the reverse charge mechanism applied. Also, the
supplier was required to be identified for VAT purposes in the Member
State of destination of the goods.
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EU regime: Applicable to EU traders or profes-
sionals that supply telecommunications, TV and
radio broadcasting services to final consumers in
Member States where they do not have their place
of business or a permanent establishment. The
Member State of identification will be that where
they have their place of business or a permanent
establishment.

It should be noted that Directive 2017/2455 establish-
es, effective from January 1, 2019, a threshold for deter-
mining the place of supply of these services, according
to which where the total amount of this type of services
provided by the supplier does not exceed €10,000, in
the current or the preceding year, the services supplied
to end consumers shall be deemed subject to VAT in
the place of establishment of the supplier.

According to Spanish legislation, traders or profession-
als may voluntarily elect taxation at destination, even if
the €10,000 limit has not been exceeded, and this elec-
tion has a minimum validity of two calendar years.

Restaurant and catering services will be deemed to
be supplied in Spain:

Where supplied on board a vessel, an aircraft or
a train during the section of a transport operation
effected within the EU, if the transportation begins
within Spanish VAT territory. In the case of a re-
turn trip, the return leg is regarded as a separate
transport operation.

In the rest of restaurant and catering services,
where they are physically supplied in Spanish VAT
territory.

The short-term hiring (30 days in general and 90 days
in the case of vessels) of means of transportation
will always be taxed where such means are placed at
the recipient’s disposal.

Intermediation services are supplied according to the
place where the main transaction is deemed to be
performed, if the recipient is not a trader. Otherwise,
the general place-of-supply rule (recipient’s place of
business) will apply.

Finally, a closing rule is established whereby certain
services which, under the preceding rules, are not re-
garded as taking place in the European Community,
the Canary Islands, Ceuta or Melilla*” but are effec-
tively used or exploited in such territory, are subject
to taxation in Spain.

This closing rule has been amended by the 2023 Gen-
eral State Budgets Law (Law 31/2022 of December
23, 2022), coming into force on January 1, 2023, its
application being confined to certain services with
private parties — meaning that transactions with
traders or professionals are excluded — except in
the case of services pertaining to the financial sec-
tor, insurance and the leasing of means of transport,
for which it continues to apply to recipients of both
types.

2.6.4 VAT FIXED ESTABLISHMENT

The definition of “place of business” and fixed establish-
ment are relevant when determining the place where trans-
actions subject to VAT are carried out. Also, as explained
below, that definition is relevant for determining who the
taxable person of those transactions is.

On this basis, where a fixed establishment exists in Span-
ish VAT territory—on the terms defined below—and this es-
tablishment intervenes in the performance of transactions
subject to VAT, the transaction will be deemed located in
Spanish VAT territory and, therefore, the establishment will
be deemed the taxable person for VAT purposes, with the
resulting obligations (register for VAT purposes, charge the
tax, meet invoicing obligations, file returns, etc.).
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Another of the main implications deriving from the fact of
having a fixed establishment in Spanish VAT territory is the
regime that applies for the refund of the VAT borne. In this
regard, if a fixed establishment exists, the general refund
regime will apply, while if there is not a fixed establishment,
the special refund regime for non-established traders must
be used, which involves initiating a proceeding to obtain a
refund of the VAT borne.

Place of business is defined in the law as the place where
the taxable person centralizes the management of, and ha-
bitually exercises, his business or professional activity.

Fixed establishment is defined as any fixed place of busi-
ness from which a trader or professional carries on busi-
ness activities®. In particular, the following are deemed
fixed establishments for VAT purposes:

* The place of management, branches, offices, factories,
workshops, facilities, stores and, in general, agencies or
representative offices authorized to conclude contracts
in the name and for the account of the taxable person.

* Mines, quarries or tips, oil or gas wells or other places of
extraction of natural products.

* A construction, installation or assembly project which
lasts for more than twelve months.

* Farming, forestry or livestock operations.

e Facilities operated on a permanent basis by a trader or
professional for the storage and subsequent delivery of
his merchandise.

47 The 2027 GSB Law excluded the application of the closing rule to
services that are deemed to be supplied in the Canary Islands, Ceuta and
Melilla. Prior to the entry into force of that law, the VAT Law only referred
to services whose place of supply was outside the Community.

48 The so-called “force of attraction” of fixed establishments means that
an activity is attributed to a fixed establishment if it “acts” in the supply
of services, that is, where material or human resources attributable to
the fixed establishment are organized for the purpose of performing the
transaction.
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e Centers for purchasing goods or acquiring services.

* Real estate operated under a lease or any other ar-
rangement.

It is noteworthy that although the definition and cases in
which a permanent establishment is deemed to exist are
similar for purposes of direct taxes and VAT, they do not
fully coincide.

In cases where a fixed establishment exists in Spanish VAT
territory, due to being established in that territory and deemed
a VAT taxable person, it must meet the following obligations:

1. File returns relating to the commencement, modification
and cessation of the activities that determine the appli-
cability of the tax.

2. Request from the tax authorities a tax identification
number and communicate and report it in the cases es-
tablished.

3. Issue and deliver invoices or equivalent documents for
its transactions and keep a duplicate thereof.

4. Keep the mandatory accounting records and registers,
without prejudice to the provisions of the Commercial
Code and other accounting provisions.

5. File periodically, or at the request of the tax authorities,
information relating to its business transactions with
third persons.

6. File the relevant tax returns and pay over the resulting tax.
Also taxable persons must file an annual summary return.

2.6.5 TAXABLE PERSON

The taxable person is the person with an obligation to
charge or pay over VAT. This obligation normally lies with

the trader or professional that performs the supplies of
goods or services or other transactions subject to VAT.

There are, however, some exceptions in which the taxable
person is the recipient in the transaction. This is generally the
case of transactions, located in the Spanish VAT territory, in
which the person performing them does not have a place of
business or fixed establishment in Spanish VAT territory and
the recipient is a trader or professional, regardless of whether
or not he is established in Spanish VAT territory.

In the last years, new cases of reversal of liability have been
established (applicable to transactions for which the VAT
becomes chargeable on or after October 31, 2012) in re-
lation to (i) certain exempt supplies of real estate in which
the VAT exemption is waived; (ii) supplies of real estate to
enforce security interests in real estate and accord and sat-
isfaction in whole or in part, and (jii) certain works of con-
struction and loaning of personnel to perform the work, it
being necessary in these cases for the recipient to express-
ly communicate in a legally valid manner, and prior to or
simultaneously with the performance of the transactions,
that the requirements are met for the reversal of liability to

apply.

That communication can be made through a written state-
ment signed by the recipient, under its own responsibility,
and addressed to the trader or professional that makes the
supply. On this basis, the recipient is able to invoke the joint
liability established in the VAT Law for those who, by action
or omission, whether due to willful misconduct or negli-
gence, avoid the correct charge of the tax.

Since April 1, 2015, the foregoing list includes some cases
of supplies of (i) silver, platinum and palladium; (ii) mobile
phones, and (iii) videogame consoles, portable computers
and digital tablets.

From January 1, 2023, on the other hand, the application of
the reverse charge mechanism has been excluded, with the
VAT being payable by the service provider, in the case of real
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estate leasing services which are subject to and not exempt
from taxation, as well as in the case of real estate leasing
intermediation services.

Moreover, since January 1, 2015, there is a new regime
for deferral of the VAT on imports through the inclusion of
those amounts in the tax return of the period in which the
document evidencing the assessment made by the tax au-
thorities is received.

It is an optional regime that may be applied by taxable per-
sons whose tax period coincides with the calendar month
(i.e., companies subject to the monthly refund regime, those
whose volume of transactions in the preceding calendar
year exceeds €6,010,121.04, or those that apply the VAT
grouping scheme, among other cases).

Apart from the obligation to charge VAT, the taxable person
must also:

* File notifications relating to the commencement, modifi-
cation and end of activities.

* Request a tax identification number from the tax author-
ities and notify and evidence it in the cases established.

e |ssue and deliver an invoice for all its transactions.

e Keep accounting records and official books (specific
VAT books)*°.

e File periodically, or at the request of the authorities, in-
formation relating to its business transactions with third
parties.

e File tax returns (monthly or quarterly, depending on its
volume of transactions, and an annual summary return).

49 Effective starting on January 1, 2009, for operators that elect to apply
the monthly refund regime, and starting in January 2012, for all other
operators, they must mandatorily file their returns telematically.
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* Appoint a representative in order to comply with its ob-
ligations where the taxable person does not have an
establishment in Spanish VAT territory. This obligation
only applies to traders that are not established in the EU,
unless they are established in a State with which Spain
has mutual assistance arrangements in place.

2.6.6 TAXABLE AMOUNT

In general terms, the taxable amount for VAT purposes is
the total consideration for the transactions subject to VAT
received from the recipient or from third parties.

VAT legislation also establishes a series of special rules on
determining the taxable amount, including rules on self-sup-
plies of goods or services and on cases where the parties
are related to each other (the taxable amount consists of
the normal market value).

2.6.7 DEDUCTION OF INPUT VAT

Under Spanish VAT law taxable persons are generally enti-
tled to deduct their input VAT from their output VAT, provid-
ed that the goods and services acquired are used to per-
form the following transactions, among others:

* Supplies of goods and services subject to and not ex-
empt from VAT.

* Exempt transactions which give entitlement to a deduc-
tion, with the aim of securing that traders act neutrally
in intra-Community or international trade (e.g. exports).

* Transactions performed outside Spanish VAT territory
which would have given rise to the right to deduct had
they been performed within that territory. In general, the
input tax paid on the acquisition or import of goods or
services that are not used directly and exclusively for
business or professional activities may not be deducted,
although there are specific rules such as those relating
to the tax paid on capital goods (partial offset).

The right to deduct input VAT is also subject to formal re-
quirements and may be exercised within four years.

There are several deduction systems, and the main features
of each are as follows:

2.6.7.1. General deductible proportion rule

This rule applies when the taxable person makes both sup-
plies of goods or services giving rise to the right to deduct
and other transactions which do not (e.g. exempt financial
transactions).

Effective from January 1, 2006, the effect of subsidies on
the right to deduct VAT was eliminated.

Under the deductible proportion rule, input VAT is deduct-
ible in the proportion which the value of the transactions
giving the right to deduct bears to the total value of all the
transactions carried out by the taxable person in the course
of his business or professional activity.

In other words, the percentage of deductible VAT is deter-
mined under the following formula:

Transactions entitling to deduction
x 100

Total transactions

The resulting percentage is rounded up.

Effective starting on January 1, 2014, and in force indefi-
nitely, the transactions carried out from permanent estab-
lishments outside the Spanish VAT territory will be excluded
from the calculation of the general deductible proportion re-
gardless of where the costs for performing the transactions
have been borne or incurred.

2.6.7.2. Special deductible proportion rule

This system is generally elected by the taxable person (the
election must normally be made in the month of December
prior to the year in which it will apply). The basic features of
this deduction system are the following:
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* VAT paid on acquisitions or imports of goods and ser-
vices used exclusively for transactions giving the right
to deduct may be deducted in full.

* VAT paid on acquisitions or imports of goods and servic-
es used exclusively for transactions not giving the right
to deduct may not be deducted.

* VAT paid on acquisitions or imports of goods and ser-
vices used only partly for transactions giving the right
to deduct, may be deducted in the proportion resulting
from applying the general deductible proportion rule.

The special deductible proportion will apply obligatorily
where the total sum of deductible VAT in a calendar year
by application of the general deductible proportion rule ex-
ceeds by 10% or more that which would result by applica-
tion of the special deductible proportion rule.

2.6.7.3. Deduction system for different
sectors of business activity

Where the taxable person carries on business activities
in different sectors, it has to apply the relevant deductible
rules to each of those activities separately.

“Business activities in different sectors” means activities
classed in different groups in the National Classification of
Business Activities and the deduction systems applicable
to them are also different (this requirement is deemed to be
met, among other cases, where under the general deducti-
ble proportion rule, the percentage of deductible VAT differs
by more than 50 percentage points).

In such a case, the taxable person must apply the gener-
al or the special deductible proportion rule, on the terms
described above, in each of the business sectors. The VAT
paid on acquisitions or imports of goods and services that
cannot be specifically allocated to any of the activities will
be deducted in the general deductible proportion resulting
from its activities as a whole.

|58



3.

Tax System

It should be noted that starting in 2015, the calculation of
the general deductible proportion applicable to common
input VAT, in the deduction system for different sectors of
business activity, excludes the volume of transactions un-
der the special VAT grouping scheme.

2.6.8. REFUNDS

If the VAT charged exceeds the amount of deductible VAT,
the taxable person must pay over the difference in its peri-
odic (monthly or quarterly) returns.

If, conversely, the amount of deductible VAT exceeds the
amount of VAT charged, the taxable person may request a
refund of the excess which, as a general rule, can only be
claimed in the last return for the year.

However, provided certain regulatory requirements are met,
taxable persons who register on the Monthly Refund Regis-
ter may claim a refund of the balance existing at the end of
each assessment period.

Registering on this Refund Register carries with it the ob-
ligation to file VAT returns monthly by telematic means
(regardless of the taxable person’s turnover) as well as the
obligation to keep VAT registers electronically.

The period for obtaining the refund is six months from the
end of the period for filing the last return of the year (Janu-
ary 30 of the immediately following year) as a general rule
and from the end of the period for filing monthly returns
in the case of taxable persons registered on the Monthly
Refund Register.

There are specific rules on the refund of VAT paid in Spain
by traders that are not established in Spanish VAT territo-
ry. To obtain refunds in these cases, the following require-
ments must be met:

* Persons applying for a refund must be established in the

EU or, otherwise, must evidence a reciprocal arrange-
ment in their country of origin for traders or professional
established in Spain (in other words, Spanish traders
would obtain a refund of an equivalent tax in their coun-
try of origin).

Said reciprocity requirement has disappeared with the
approval of Law 28/2014, for the tax borne on restau-
rant, hotel and transport services linked to the attend-
ance at trade fairs, conferences and exhibitions and the
access to them, as well as in relation to the acquisition
or import of molds, templates or equipment used to
manufacture goods which are exported to a non estab-
lished trader, provided that such equipment is also ex-
ported or destroyed when no longer used.

* A trader that is not established must not have carried
out transactions in Spanish VAT territory that would
make it qualify as a taxable person.

e Unlike taxable persons established in the EU, those per-
sons who are not established in the EU must appoint
a representative, resident in Spanish VAT territory; the
representative will be responsible for fulfillment of the
relevant formal and procedural requirements and will
be jointly and severally liable in the case of incorrect re-
funds and sufficient security may be sought from it for
these purposes.

* Input VAT is refundable in Spain if it was paid on acquisi-
tions of goods and services or imports of goods used to
perform transactions that give the right to deduct (both
in Spain and in the country where the trader is estab-
lished).

Refund claims may only be related to the immediately
preceding year or quarter, and the time limit for filing them
is September 30 of the following year®®, and it may not be
less than €400 if the claim is filed quarterly, or less than €50
if it is annual.
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2.6.9. SPECIAL VAT CASH-BASIS
ACCOUNTING SCHEME

Since January 1, 2014, a “Special VAT cash-basis account-
ing scheme” can be applied by taxable persons with a vol-
ume of transactions not exceeding two million euros in the
preceding calendar year. Once the taxable person has elect-
ed to apply it, it shall be deemed extended save for waiver
(which will have a minimum validity of three years) or exclu-
sion therefrom due to one of the causes listed in the law.

For an operator that elects to apply this scheme, the
chargeable event in all its transactions (except for cer-
tain ones established in the law) arises when the total or
partial price is collected, in respect of amounts effectively
received, with a limit of December 31 of the year after that
in which the transaction was carried out, at which time the
tax will be chargeable in all cases even if the price has not
been collected.

This cash-basis accounting scheme also affects the VAT
borne by the taxable persons that elect to apply it, meaning
that they can only deduct VAT when the payment is made.

Due to the amendment of the rules on the chargeability in
transactions carried out under this special scheme, the de-
duction of VAT borne by any trader or professional (even
though it has not elected to apply it) that receives supplies
of goods or services made by operators that apply the
scheme will be deferred until the payment or, as the case
may be, until December 31 of the year after that in which the
transaction was carried out.

The new rules on the chargeable event in supplies of goods
and services by operators subject to the special scheme are
accompanied by changes in relation to invoicing obligations,

50 A new procedure has been established whereby applications for refunds
by EU traders not established in Spain must be submitted via the electro-
nic portal set up for that purpose by their own tax authorities.
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the content of the VAT registers and the information to be
provided in the informational returns on transactions with
third parties, which are basically summarized as follows:

* Regarding invoicing obligations, it is necessary to in-
clude a specific reference to the application of this
scheme.

* Inrelation to the content of the VAT registers, certain ad-
ditional content is included (payment/collection dates,
amounts and means of payment used) in order to per-
mit monitoring the application of the specific rules on
the chargeable event, both at operators subject to the
special scheme and at the recipients of the invoices.

* Adual system is used for recording those transactions in
the informational return of transactions with third parties.

2.6.10. SPECIAL VAT GROUPING SCHEME

This system is the result of the transposition into Spanish
legislation of the option, set out in the European Union VAT
Directive, to treat entities that are sufficiently related finan-
cially, economically and from an organizational standpoint,
as a single taxable person.

“Sufficiently related” is defined in the law as applying to a
parent company (which cannot be the subsidiary of another
company in Spanish VAT territory, on the terms described)
and the entities over which it has effective control, either be-
cause it holds a direct or indirect interest in their capital stock
of at least 50%, or because it owns a majority of the voting
rights, maintained throughout the calendar year, provided
that the entities included in the group have places of busi-
ness or fixed establishments located in Spanish VAT territory.

This system is optional and applies for at least three years,
which term is automatically extendible, and any potential
waiver of the system also applies for at least three years.

The option must be elected by the parent company prior
to commencement of the calendar year in which it must
take effect. The decision to elect the special system must

be adopted by the boards of directors of each of the entities
that will belong to the group.

In its simplest form, the system merely consists of the abili-
ty to aggregate the individual VAT returns of the group com-
panies that elect to apply the system, so that the balances
of offsettable or refundable VAT of some companies may
be offset immediately against the balances of tax payable
belonging to the others, thereby reducing or eliminating any
financial expense resulting from reporting balances to the
tax authorities, for which a refund cannot be claimed as a
general rule until the final tax return of the year.

Optionally, group companies may request to use a specif-
ic method for determining the taxable amount, deductions
and waiver of exemptions in intra-group transactions.

Under this specific method, the taxable amount would be
any direct or indirect costs incurred in whole or in part in
supplying goods or services to group companies, provided
VAT has actually been paid on them (the costs on which no
VAT has been paid cannot be included).

This optional method also envisages the power to waive
certain exemptions that may be applicable to intra-group
transactions, a power which may be exercised on a case-
by-case basis for each transaction, and a special system is
established for making deductions.

As a general rule, the special system for groups of com-
panies establishes a series of specific obligations for the
parent company of the group, such as, for example, the ob-
ligation to keep a cost accounting information system and
prepare a report supporting the allocation method used (in
the case of the extended version of the system).

The head company must file a joint return once all the individ-
ual returns of the group entities have been filed. VAT is settled
on a monthly basis, regardless of the volume of transactions.

The group of entities may also elect to apply the new
monthly refund regime, in which case the parent company
will be responsible for filing the relevant census declaration.
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2.6.11. CHARGEABILITY AND TAX RETURN PERIOD

In general, the tax becomes chargeable (i) in supplies of
goods, when they are placed at the disposal of the acquirer
(or, as the case may be, when the supply is made accord-
ing to applicable legislation), and (i) in supplies of services,
when the taxable transactions are carried out, executed or
fulfilled. However, in case of advance payments, the tax be-
comes chargeable when the price is collected in full or in
part, on the amounts actually received.

Generally, the VAT period coincides with the calendar quar-
ter. VAT returns must be filed in the first twenty calendar
days of the month following the tax period, that is, from 1
to 20 of April, July and October, and from 1 to 30 of January
for that relating to the fourth quarter. Along with the fourth
quarter VAT return, the annual VAT recapitulative statement
(Form 390) must be filed.

However, in cases in which the volume of transactions
of the taxable person in the immediately preceding cal-
endar year calculated according to the provisions of the
VAT Law, has exceeded €6,010,121.04, or if the taxable
person is subject to the special scheme for groups of en-
tities mentioned in the preceding section, or the monthly
refund scheme, the assessment period coincides with the
calendar month. In these cases, since the entry into force
in July 2017 of the immediate supply of information sys-
tem (SII)%", VAT returns must be filed during the first thirty
calendar days of the month following the relevant monthly
assessment period, or until the last day of February in the
case of the monthly VAT return for January. These taxable
persons are exempted from the obligation to file the annu-
al return (form 390).

These VAT returns must be filed telematically.

51 Electronic submission of the VAT books.
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2.6.12. INVOICING OBLIGATIONS

The invoicing obligations are a basic element of the applica-
tion and settlement of VAT. In this regard:

* The invoice is the means which taxable persons must
use to fulfill the obligation to charge VAT to the recipient
of the taxable transaction.

The obligation to issue and deliver an invoice for each
transaction carried out applies to all traders and pro-
fessionals. The trader or professional who issues the
invoice must also keep a copy or counterfoil of the in-
voice.

* The recipient of a transaction subject to VAT must be in
possession of an invoice in order to be able to deduct
the VAT borne.

In accordance with Spanish legislation, the obligation to
issue an invoice applies not only to traders or profession-
als but also to those who do not have that status but who
are VAT taxable persons, and in respect of the supplies of
goods and services made in the performance of their busi-
ness which are deemed located in Spanish VAT territory,
even if they are not subject to or are exempt from VAT.

As stated in the section in which we analyzed the concept
of permanent establishment, the fact of having an estab-
lishment in Spanish VAT territory that intervenes in the per-
formance of transactions subject to VAT means, among
other obligations, that due to being established in Spanish
VAT territory, it must register for VAT purposes and issue
invoices for the transactions in which it participates. For
these purposes, the establishment will have the same con-
sideration as a Spanish entity.

For these purposes, according to Royal Decree 1512/2018,
of December 28, 2018, amending, among others, the VAT
Regulations, the legislation applicable to invoices issued by
taxable persons subject to special regimes establishing a

single point of contact for services supplied electronically,
consisting of telecommunications, radio broadcasting and
television services, which to date was that of the Member
State of consumption, shall now be the legislation of the
Member State of identification. This avoids the taxable per-
son being subject to different legislations on invoicing.

Accordingly, Spanish invoicing legislation will apply to the
supplier of the electronic services when Spain is the Mem-
ber State of identification.

As regards the content of invoices, they must contain (in
general and except in certain specific cases) the following
data:

1. Number and series, if any. The numbering of the invoices
within each series must be correlative.

2. Issuance date.

3. First and last names, business name or complete corpo-
rate name of the party obliged to issue the invoice and
of the recipient of the transaction.

4. Tax identification number attributed by the Spanish tax
authorities or by those of another member State of the
EU, with which the party obliged to issue the invoice has
performed the transaction.

5. Tax identification number of the recipient, in the follow-
ing cases:

Exempt intra-Community supplies.

Transaction in which the recipient is the VAT taxable
person thereof (reverse charge mechanism).

Transactions performed in Spanish VAT territory
where the trader or professional obliged to issue the
invoice is deemed established in that territory.
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6. Address of the party obliged to issue the invoice and of
the recipient of the transaction.

7. Description of the transaction, specifying all the data
necessary to determine the VAT taxable amount and the
VAT payable, including the transaction unit price without
VAT, and any discount or reduction not included in that
unit price.

8. Tax rate/s applied to the transactions, including, as the
case may be, the compensatory charge rate, which must
be specified separately.

9. The VAT payable, if any, specified separately. That
amount must be expressed in euros.

10.The date of performance of the transactions document-
ed in the invoice or, as the case may be, the date on
which the advance payment has been received, provided
that it is different from the invoice issuance date.

The invoice must be issued in the following periods:

* As a general rule, at the time the transaction is per-
formed.

e If the recipient of the transaction is a trader or profes-
sional acting as such, before the 16th day of the month
following the tax return period in which the transaction
has been carried out.
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2.7 TRANSFER AND STAMP TAX

Transfer and Stamp Tax is levied on a limited number of
transactions, including most notably:

TAX RATE (¥) (%)

Corporate transactions. (**) 1
Transfers of real estate. 6
Transfers of movable assets and administrative 4
concessions.

Certain rights in rem (mainly guarantees, pensions, 1
security or loans).

Certain public deeds. 0.5

* The Autonomous Communities are entitled to opt to apply a different rate in
certain cases. In fact, most of them have opted to apply a 7% rate (and even
higher rates) to real estate transfers, and a 1.5% rate of Stamp Tax to certain
transactions.

** At present, business restructuring transactions, company formations, capital
increases, shareholder contributions in general and certain transfers of the
place of effective management or registered office are not taxed.

However, if the vendor is a company or an individual real
estate developer, the transfer of buildable land or the first
supply of buildings is taxed under VAT. Second and sub-
sequent supplies of real estate by companies, traders or
professionals in the course of their activity may opt to pay
either transfer tax or VAT. This option is applicable if the ac-
quirer is a trader or professional who can deduct all his VAT
borne and the vendor waives to the VAT exemption, in which
case, the acquirer will pay VAT rather than transfer tax (this
option was only possible if the recipient could deduct all of
the VAT borne, although starting on January 1, 2015, it will
suffice for the right to the deduction to be partial, even if due
to the expected use of the goods transferred).

Transfers of shares of Spanish companies are generally ex-
empt from any indirect taxation. However, they can trigger
taxation under VAT/transfer tax if real estate companies

are transferred (that is, companies in which more than 50%
of the assets are real estate located in Spain not assigned
to business or professional activities) where the control of
those entities is acquired, if it is considered that the transfer
is carried out with an “avoidance aim”. An “avoidance aim”
is presumed to exist (unless proven otherwise) where the
acquirer obtains control of a real estate company and its
real estate (or the real estate of the real estate companies
owned by that company, the control of which is acquired) is
not assigned to economic activities.

In these cases, the transaction will be subject to VAT or to
transfer tax, as appropriate.

It should be noted, lastly, that unlike VAT, transfer tax entails
a cost for the acquirer/beneficiary.

2.8 EXCISE AND SPECIAL TAXES

In Spain there are several excise taxes in line with the EU
Directives on this matter, such as (i) excise taxes on con-
sumption (spirits and alcoholic beverages, beer, oil and gas
and tobacco products)®? (ii) special tax on certain means of
transport (also applicable in the Canary Islands, Ceuta and
Melilla), or (iii) electricity tax (applicable throughout Spain),
which is levied on the consumption of electricity.

2.9 CUSTOM DUTIES ON IMPORTS

Most customs duties levied in Spain are standard-rate du-
ties which are generally payable on imports when the goods
clear customs. With very few exceptions the duties are “ad
valorem’, i.e. on CIF or similar invoice value. The rest are
minor customs duties relating to storage and deposit rights
and the sale of abandoned goods.

The “Harmonized Goods Classification System” and the Eu-
ropean Economic Community (“EEC”)® Tariff (TARIC) have
been in force in Spain since 1987. Also, since Spain's ac-
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cession to the European Economic Community, only the
exemptions established by the European Economic Com-
munity have been applicable.

2.10 TAX ON INSURANCE PREMIUMS

This is an indirect tax which is levied in a single payment on
insurance and capitalization transactions based on actuar-
ial techniques and arranged by insurance entities operating
in Spain, including those operating under the principle of
freedom to provide services.

2.11 TAX ON FINANCIAL
TRANSACTIONS

This is an indirect tax levied on acquisitions for consider-
ation of shares representing the capital stock of Spanish
companies, when the following conditions are met:

* The company’ shares are listed on a stock exchange of
Spain or another European Union Member State deemed
to be a regulated market pursuant to Directive 2014/65/
EU or an equivalent third-country market pursuant to ar-
ticle 25.4 of that Directive.

* The stock market capitalization of the company at De-
cember 1 of the year preceding the acquisition exceeds
€1 billion.

This tax is required irrespective of where the acquisition is
carried out and of the residence or the place of establish-
ment of the parties participating in the transaction.

52 In general, these special taxes are not applicable in the Canary Islands,
Ceuta and Melilla (the special taxes on spirits and beer are also applica-
ble in the Canary Islands).

53 Currently the European Union.
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In any event, a series of exemptions are established affect-
ing the primary market and the acquisitions required for the
functioning of market infrastructure, regarding corporate
restructurings, those performed between companies in
the same group, temporary transfers and certain treasury
stock purchases. In addition, a new exemption has been in-
troduced for acquisitions made by not-for-profit voluntary
social provision entities, occupational pension funds, or
welfare mutual insurance companies.

2.12 TAX ON CERTAIN
DIGITAL SERVICES

This is an indirect tax, compatible with VAT, levied on the
provision of certain digital services.

* The placing on a digital interface of advertising targeted
at users of that interface (online advertising services).

* The making available of multi-sided digital interfaces to
users which allow users to find other users and to inter-
act with them, or even facilitate the provision of underly-
ing supplies of goods or services directly between those
users (online intermediation services).

* The transmission, including sales or assignments, of
data collected about users which has been generated
from such users’ activities on digital interfaces (data
transmission services).

For these purposes, supplies of digital services shall be
deemed to be provided in Spanish territory when a user is
located in that territory, regardless of whether such user
has paid any consideration contributing to the generation
of the revenue obtained from the service.

The taxpayers shall be those providers of digital services
that exceed all of the following thresholds simultaneously:

e Net revenue above €750 million in the previous calendar
year.

* Total amount of revenues derived from the provision of
digital services subject to the tax, corresponding to the
previous calendar year, after applying the rules for deter-
mining the taxable amount (in order to thus determine
the part of such revenues that corresponds to users lo-
cated in Spanish territory) above €3 million.

2.13 REPORTING OBLIGATIONS
RELATING TO ASSETS AND
RIGHTS ABROAD

The law regulates an obligation to report assets and rights
abroad that applies to individuals and legal entities (includ-
ing pass-through entities) resident in Spain or nonresident
with a permanent establishment.

This obligation affects accounts, securities (including in-
surance and life or temporary annuities) and real estate or
rights over real estate, with certain quantitative and qualita-
tive exceptions.

Although this is a purely formal obligation to be met each
year in relation to information referring to the preceding
year (the first return to be filed being that relating to the
fiscal years ending on or after October 29, 2012), the fail-
ure to comply with this obligation or the incorrect or late
compliance with this obligation was subject to a costly
penalty regime pursuant to which penalties were calculat-
ed per item or set of data not reported or reported inaccu-
rately or late.

In addition, if this obligation was not fulfilled in a timely
manner, the income detected was deemed undisclosed in-
come or an unjustified capital gain for CIT or PIT purposes,
respectively, attributable to the last earliest period of those
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not statute-barred, even if it were proven that the income
was generated before that, unless it was evidenced that the
income was reported and tax was paid on it or that it was
generated when the taxpayer was not resident in Spain. If
this undisclosed income or unjustified capital gain were at-
tributed to the taxpayer, it could entail a penalty of 150% of
the tax debt derived from that attribution.

These consequences (attribution of undisclosed income
or unjustified capital gains, fixed penalties and penalty
of 150%) were analyzed by the European Commission
through an infringement proceeding brought against Spain
(2014/4330 C (2017) 1064) in accordance with article 258
of the Treaty on the Functioning of the EU.

The CJEU finally ruled, in a judgment of January 27, 2022,
that Spain had breached its obligations pursuant to the prin-
ciple of free movement of capital, for the following reasons:

* Because the breach of, or the incorrect or late compli-
ance with, the obligation entails taxing the undisclosed
income without the possibility for the taxpayer to invoke
the statute-barring of the tax obligation.

* Because it penalizes such conduct with a penalty of
150% of the tax payable relating to that attribution of
unreported income, which can also be accumulated to
fixed fines.

* Lastly, because it penalizes such breaches with unlimit-
ed fixed fines that are not proportional to the penalties
established in a purely national context.

Pursuant to that judgment, Law 5/2022, of March 9, 2022,
was approved, effective starting on March 11, 2022, elimi-
nating the aforementioned penalty regime, and establishing
that the income allocable to assets or rights that was not re-
ported or that was reported late is an unjustified gain. Not-
withstanding, the CJEU judgment should have immediate
effects following its publication, and the State Tax Agency
is already refunding the penalties charged previously.
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The Central Economic-Administrative Tribunal ruled, in a
recent decision from March 2022, that the effects of the
judgment are applicable immediately, but remembering
that Spanish legislation still includes a regime of attribu-
tion of unreported income or capital gains (that does not
depend on the existence of this disclosure of assets and
rights abroad through the aforementioned return). Thus if,
due to filing that return, there is a disclosure of income not
reported previously (and generated when the taxpayer was
a resident), the taxpayer must be in a position to prove that
it was generated in statute-barred periods, in order to avoid
said attribution to the tax base.

For now, after the elimination of the specific penalty regime
for the failure to file said return, Spain has not established
any penalty regime other than the one established for the
rest of informational returns.

The general return period runs from January 1 to March 31
of the year following that for which the return is filed.

2.14 TAX ON FLUORINATED
GREENHOUSE GASES

The Tax on fluorinated greenhouse gases (IGFEI) is an indi-
rect tax levied on the use in Spanish territory of fluorinated
greenhouse gases. According to the relevant provisions,
this includes the following:

e The hydrofluorocarbons (HFC), perfluorocarbons (PFC)
and sulfur hexafluoride (SF6) listed in Annex | of Regula-
tion (EU) no. 517/2014 of the European Parliament and of
the Council, of April 16, 2014 on fluorinated greenhouse
gases and repealing Regulation (EC) no. 842/2006.

* Mixtures containing any of the above substances.
The taxable event is the manufacture, the importation, the in-

tra-Community acquisition or the unlawful possession of fluor-
inated greenhouse gases, and is deemed to have taken place

irrespective of whether the gases are packaged in containers
or are incorporated into products, equipment or appliances.

The tax rate is determined by applying a coefficient of 0.015
to the global warming potential corresponding to each gas
at the point in time at which the taxable event takes place,
with a cap of €100 per kilo. However, in the case of prod-
ucts, equipment or appliances containing gases on which
the tax is levied and whose global warming potential is un-
known, the tax rate is presumed to be €100 per kilo.

This tax is applicable throughout Spanish territory, without
prejudice to any provincial (“foral”) regimes applicable and
to the provisions of international treaties and conventions.

2.15 EXCISE TAX ON NON-REUSABLE
PLASTIC PACKAGING

This tax is applicable throughout Spanish territory (without
prejudice to any provincial (‘foral”) regimes applicable and
to the provisions of international treaties). It is an indirect
tax charged on the use, in the area where the tax applies, of
non-reusable packaging containing plastic, including both
empty packaging and any holding, protecting, or used to
handle, distribute or present, goods.

It is levied at a proportional rate of €0.45 euros on the kilo-
grams of non-recycled plastic contained in taxable products,
at the time of their manufacture, intra-Community acquisition
or import. Namely, the manufacture, import or intra-Commu-
nity acquisition of the following products are taxable:

e Non-reusable packaging containing plastic.
* Semi-finished plastic products used to obtain the pack-
aging referred to in the previous point (such as preforms

or thermoplastic laminates).

e Products containing plastic used to enable the closure,
marketing or presentation of non-reusable packaging.
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The taxable person, accrual and assessment period are es-
tablished according to whether the tax is levied on the man-
ufacture, or on the intra-Community acquisition or import
of the products.

2.16 TAX ON WASTE SENT TO LANDFILL,
INCINERATION AND CO-INCINERATION

This is also an indirect tax applicable throughout Span-
ish territory (without prejudice to any provincial (“foral”)
regimes applicable and to the provisions of international
treaties). It is levied on the sending of waste for disposal at
landfill sites, or for disposal or recovery for energy genera-
tion at waste incineration or co-incineration facilities.

It is a tax for which competence has been devolved to the
Autonomous Communities.

The tax accrues at the point when the waste is landfilled or
at the point when it is incinerated or co-incinerated at the
corresponding facilities.

The taxable person, as taxpayer, is whoever sends the
waste to landfill sites or incineration or co-incineration facil-
ities and, as taxpayer substitute, the managers of the land-
fill sites or incineration or co-incineration facilities.

The taxable amount is calculated by reference to the weight,
measured in metric tons (Tm) expressed in figures with up
to three decimal places, of landfilled, incinerated or co-incin-
erated waste, and will be determined for each facility where
the activities constituting the chargeable event for the tax
are performed.

The gross tax liability is calculated by multiplying the taxa-

ble amount by a proportional rate varying according to the
type of waste (between €0 and €40 per metric ton).
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2.17 TEMPORARY TAXES INTRODUCED
BY LAW 38/2022 OF DECEMBER 27, 2022

2.17.1 TEMPORARY SOLIDARITY TAX ON
LARGE FORTUNES (SOLIDARITY TAX)

This is a direct and personal tax, supplementary to wealth
tax, which is charged on net assets over and above
€3,000,000. Unlike wealth tax, it is a central government tax
which cannot be devolved to the autonomous communities.

This tax will be applied across the entire national territory
throughout fiscal years 2022 and 2023. However, the rules
include a clause that envisages its review at the end of that
period, to decide whether or not it should be extended.

The tax base, taxpayers and exemptions are to be deter-
mined in accordance with wealth tax rules. As in the case of
wealth tax, there is a minimum exempt amount of €700,000
which is not applicable to non-resident taxpayers.

The scale of tax rates applicable for the purposes of this
tax is as follows:

NET TAXABLE

REST OF NET APPLICABLE

INCOME TAéBAR&';LE TAXABLE INCOME RATE
(UP TO, IN EUROS) (UP TO, IN EUROS) (%)
0,00 0.00 3,000,000.00 0.0
3,000,000.00 0.00 2,347,998.03 17
5,347,998.03 39,915.98 5:347,998.03 2.1
10,695,996.03 15222393 Thereafter 35

Once gross tax payable has been determined, a limit sim-
ilar to that already existing for personal income tax paya-
ble and wealth tax payable is applicable, in such a way that
when the sum of gross tax payable for personal income

tax, wealth tax and the temporary solidarity tax on large
fortunes exceeds 60% of taxable income for personal in-
come tax purposes, the amount of solidarity tax payable is
reduced down to that limit, although the reduction may not
exceed 80% of the solidarity tax payable prior to its applica-
tion. For the calculation of these figures, the law refers us in
full to the rules set out in wealth tax legislation.

Moreover, once the above mentioned limit has been applied,
the rules stipulate that the amount of wealth tax “effectively
paid” is to be deducted from the resulting amount of tax
payable. This means that the tax shall end up being paid
only (or for the most part at least) in those autonomous
communities in which there is a full allowance applicable
for wealth tax purposes. This is what was intended by the
legislature, its aim being, in addition to the collection of
taxes, to make the taxation of assets between the different
autonomous communities more equal.

Finally, a representative (an individual or legal entity resi-
dent in Spain) must be appointed by the following persons:

* Persons not resident in Spain or in another member
state of the European Union (EU) or in a state of the Eu-
ropean Economic Area (EEA) with legislation on mutual
assistance in relation to the exchange of tax information
and collection on the terms of the General Taxation Law.

* Persons resident in Spain who leave the country after
the occurrence of the taxable event for a third state that
does not belong to the EU or the EEA, with legislation in
relation to the exchange of tax information, if they are
going to return to Spain after the end of the filing period
for the tax return.

This tax will accrue on December 31 of each year and is
required to be self-assessed. Based on date of its entry into
force, returns will therefore be required to be filed for the
first time in 2023 based on assets held at December 31,
20022,
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2.17.2 TEMPORARY CHARGE ON ENERGY AND
TEMPORARY CHARGE FOR CREDIT INSTITUTIONS
AND CREDIT FINANCIAL ESTABLISHMENTS

a) Temporary charge on energy

This is payable by individuals or entities who are classed
as a principal operator in energy sectors pursuant to the
CNMC decisions dated December 10, 2020, December 16,
2021 and June 9, 2022, and those classed as principal op-
erators for the purposes of the charge, who engage in Spain
in activities relating to the production of crude oil or natural
gas, coal mining or oil refining, where their net revenues for
the year preceding the year in which the payment obliga-
tion for the charge arises derive in a portion of at least 75%
from economic activities relating to extraction, mining, oil
refining or the manufacture of coke products. Exemptions
based on net revenues are envisaged.

The charge is calculated by multiplying net revenues from
the activity carried on in Spain in the previous year by 1.2%.
There are certain amounts corresponding to other taxes or
regulated activities, as specified in the rules, which are ex-
cluded from net revenues.

b) Temporary charge for credit institutions and credit finan-
cial establishments

This charge is payable by credit institutions and credit fi-
nancial establishments operating in Spain whose aggregate
revenues from interest and fees corresponding to 2019 are
equal to or higher than €800 million.

The amount payable is calculated by multiplying by 4.8%
the sum of net interest income and revenues and expens-
es in respect of fees obtained from the activity carried on
in Spain, as disclosed in the income statement for the cal-
endar year preceding that in which the payment obligation
arose.
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¢) Common features:

* The payment obligation arises on January 1 each year. An
advance payment in February each year equal to 50% of
the corresponding amount is envisaged, based on an es-
timate of the annual amount to be made as of that date.
The final assessment must be filed in September each
year, deducting the advance payment made in February.

* The amount of these charges cannot be treated as a
deductible expense for corporate income tax purposes.

* These charges cannot be passed on (directly or indi-
rectly) to customers. Any breach of this restriction is
classed as a very serious infringement, penalizable with
a fine equal to 150% of the charge passed on.

e Special rules have been provided for groups which file
returns in provincial (“foral”) territory and in common
territory.

* The expectation is that the Government will draft a pro-
visional report at the end of 2023 on the first year of
application of these charges, and a study at the end of
2024 in which the possibility of making them both per-
manent is evaluated.

2.18 SPECIAL REGIME FOR STARTUPS

Law 28/2022 of December 21, 2022, promoting the eco-
system for startups (also known as the Startups Law) reg-
ulates various tax incentives aimed at startups and their
investors and workers, plus a variety of other measures
unrelated to startups. A startup is understood to be a newly
created company or one which has been registered at the
commercial registry for no more than 5 years (7 years for
biotech, energy or industrial companies or companies in
other strategic sectors or any which have developed their
own technology, designed entirely in Spain).

Such companies must not have come about as the result of
a restructuring transaction, must not distribute dividends,
and must not be listed on a regulated market. Furthermore,
they must have their company headquarters, registered
office or a permanent establishment in Spain, and 60% of
their workforce must have an employment contract in Spain
and be engaged in an innovative entrepreneurship project.

The tax benefits envisaged for entities of these characteris-
tics are as follows:

a. In relation to corporate income tax and nonresident in-
come tax: they are taxable at a rate of 15% for the first
tax period in which they obtain taxable income and the
following three periods (provided they continue to be
classed as startups).They may apply for deferral (12
months in the first year and 6 months in the second) of
the tax debt, in the first two periods in which they obtain
taxable income, provided they are up-to-date in compli-
ance with their tax obligations and their self-assessment
is filed within the voluntary filing period.

They do not have to make prepayments in the first two
periods in which they obtain taxable income.

b. The incentives relating to the taxation for personal in-
come tax purposes of employees and investors are as
follows:

Stock options: Shares or holdings in startups award-
ed to workers must be recognized at the value at-
tributed to the shares or holdings in the most recent
capital increase (subscribed by an independent third
party) carried out in the year preceding that in which
they are delivered (if no such capital increase has tak-
en place, they must be recognized at market value).

There is an annual exemption of €50,000 for sala-
ry income obtained corresponding to deliveries of
shares or holdings to active workers, provided that
the delivery is made for no consideration or at a price
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which is below the market price. It is not necessary
for the same terms and conditions to be applied to all
the workers at the company, although such arrange-
ments must form part of its general compensation
policy. Any income above the exempt amount can be
deferred until future years in certain circumstances
which are stipulated in the rules.

Tax credits for investment in newly or recently cre-
ated companies: The tax credit is equal to 50% of
amounts paid in the period for the subscription of
shares or holdings in newly or recently created com-
panies, subject to a maximum tax credit base limit of
€100,000 per annum.

The period for subscribing the shares or holdings
is increased, generally, from 3 to 5 years, as from
the company’s formation, and may be as long as 7
years for certain categories of startups.Their found-
ing shareholders are eligible for this tax credit re-
gardless of their percentage ownership interest in
the company.

More flexible rules for persons assigned to Spain
(see section 2.3.3., in which a description is provided
of the regime resulting from this flexibilization).

2.19 SPECIAL REGIMES OF CERTAIN
AUTONOMOUS COMMUNITIES

2.19.1 CANARY ISLANDS TAX REGIME (REF)

The Canary Islands enjoy tax benefits intended to com-
pensate for the disadvantages brought about by insulari-
ty and distance from the Spanish mainland and the main
goal of which is to attract investments to the Canary Is-
lands. The set of such benefits is known as REF, from the
Spanish acronym.

|66



3.

Tax System

The REF was renewed for the period 2014 to 2020 through
the approval of Royal Decree-Law 15/2014, of December
19, which included some improvements in relation to the
former regime which mainly affect the regulation of the
Canary Islands Investment Reserve (RIC) and the Canary
Islands Special Zone (ZEC).

Royal Decree-Law 34/2020, of November 17, 2020, modi-
fied the time references contained in Law 19/1994, of July
6, 1994, amending the REF, affected by the extension of the
Assistance Guidelines for regional purposes for 2014-2020;
such references have been changed to December 31, 2021.

Furthermore, through Royal Decree-Law 39/2020, of De-
cember 29, 2020, the investment period for the 2076 RIC
was extended for an additional year.

Accordingly, it will not be necessary to adjust the allowanc-
es corresponding to the years initiated in 2016 for which
investment had not been made at December 31, 2020.

Likewise, subarticle 11 of the aforementioned article 27 of
Law 19/1994 was amended on a transitional basis, where-
by the period referred to in the first paragraph will be four
years for advance investments made in 2017.

Subsequently, following Spain's communication to the Euro-
pean Commission of its Map of regional state aid for 2022-
2027, several references to time periods contained in Law
19/1994 of July 6, 1994 amending the Economic and tax
regime for the Canary Islands (REF) have been changed, by
means of Royal Decree-law 31/2021 of December 28, 2021:

a. On the one hand, the regime applicable to advance in-
vestments of future appropriations to the Reserve for
investment in the Canary Islands (RIC) has been amend-
ed in such a way that these investments can be applied
to appropriations charged to profits obtained up to De-
cember 31, 2023 (the date was previously December 31,
2021).

b. On the other hand, the authorization of registrations in
the Official ZEC Register of Entities up to December 31,
2023 has been permitted (the limit was previously De-
cember 31, 2021).

Moreover, on March 17, 2022, the European Commission
approved the map of regional state aid (which includes the
REF tax incentives). It should be borne in mind in this re-
spect that the effectiveness of the foregoing amendments
was conditional on that authorization being obtained.

The REF incentives are basically as follows:

2.19.1.1 Direct taxation

* Reduction of 50% of the portion of gross tax payable
that relates to income from the sale of tangible goods
specific to agricultural, livestock farming, industrial or
fishing activities, provided that they have been produced
by the taxpayer itself in the archipelago.

* Tax credit for investment in fixed assets consisting of
25% of the investment up to a limit of 50% of tax payable
net of tax reductions and double taxation credits.

* The tax credits rates for investments made in the Ca-
nary Islands are higher than those applicable to invest-
ments in the Spanish mainland.

e Reduction of the taxable amount (by up to 90% of undis-
tributed income per books for the year) by amounts re-
corded to the RIC. This reserve must be invested within
a period of up to three years, and can be invested in cer-
tain investments (to create or expand establishments,
create jobs, acquire certain assets, including the sub-
scription of shares or other securities, investments con-
tributing to the improvement and protection of the envi-
ronment); these investments must be related (according
to the requirements which are expressly regulated) with
activities or entities/establishments in the Canary Is-
lands, and they must be maintained for 5 years.
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e Specific tax credits for entities domiciled in the Canary
Islands (with an average workforce of 50 employees and
revenues below €10 million):

i. Tax credit for investments in territories of western
Africa (Morocco, Mauritania, Senegal, Gambia, Guin-
ea-Bissau and Cape Verde).

This tax credit is 15% of the amounts invested in set-
ting up subsidiaries or permanent establishments,
with an increase in average workforce in the Canary
Islands. In the case of subsidiaries, they must be
owned by companies with registered office in the Ca-
nary Islands.

ii. Tax credit of 15% of expenses for advertising and
publicity, product launches, opening and researching
markets abroad and attending trade fairs and the like.

* Increase from 32% to 45% in the tax credit for techno-
logical innovation through activities carried on in the
Canary Islands.

e ZEC

Canary Islands legislation also regulates the special tax re-
gime of the ZEC, authorized in January 2000 by the European
Commission, due to considering its application compatible
with the provisions regulating the Single Market. The renewal
of this tax incentive was included in the negotiation process
on the Directives 2007-2013, establishing that the ZEC would
remain in force until December 31, 2019 for authorizations
granted up to December 31, 2013, although with minor modi-
fications. However, the application of this special regime has
been extended until 2026, and the period for requesting au-
thorization has been extended to December 31, 2023.

The regime is applicable to newly formed entities and
branches domiciled in the Canary Islands that are regis-
tered on the Official Register of Entities in the ZEC. Reg-
istered entities and branches must meet certain require-
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ments, such as (i) having their registered office and place
of effective management in the Canary Islands (although
permanent establishments may be used to perform their
activities both within and outside the Canary Islands, which
must first be communicated to the Governing Council of the
ZEC); (ii) having at least one director residing in the Canary
Islands; (iii) having as their corporate purposes the perfor-
mance of the economic activities expressly established in
the law (financial activities being excluded in all cases);
(iv) creating a minimum number of jobs within the first six
months following authorization, and keeping an annual av-
erage headcount of at least that number throughout the pe-
riod in which the regime applies.

The regime also requires (v) making a minimum amount
of investments in the first years, through the acquisition
of tangible or intangible assets located or received in the
geographical area of the ZEC and which are used and nec-
essary to perform the activities carried out in that area; and
(vi) filing with the authorities a descriptive report on the
activities to be carried out which supports their feasibility,
international competitiveness and their contribution to the
economic and social development of the islands, the con-
tent of which will be binding for the entity.

Pursuant to the tax regime, the income obtained by the ZEC
entities is subject to CIT at a single special tax rate of 4%.
This reduced tax rate only applies up to a certain amount of
tax base, depending on the activity carried out and the jobs
created. Moreover:

Since January 1,2015, it is possible to take the tax cred-
it for domestic double taxation on the dividends relating
to holdings in ZEC entities coming from income that
has been taxed at the reduced rate of 4%, and on the
income obtained on the transfer of ZEC entities.

The interest, capital gains and dividends obtained
by nonresidents with holdings in ZEC entities are ex-
empt from nonresident income tax in Spain on the
same conditions as for residents in the EU and the

EEA, where that income is paid by a ZEC entity and
comes from transactions physically and effectively
carried out in the geographical scope of the ZEC.
These exemptions will not apply where the income
and capital gains are obtained through countries or
territories classed by regulations as tax havens, or
where the parent has its tax residence in those ter-
ritories.

The ZEC entities enjoy an exemption from transfer and
stamp tax in relation to the acquisitions of assets and rights
to be used by the taxpayer to perform its activity, provided
they are located, can be exercised or must be met in the
geographical scope of the ZEC.

Moreover, the supplies of goods and services carried out
between ZEC entities, and imports of goods made by ZEC
entities are exempt from Canary Islands general indirect
tax.

* Incentive for Cinematographic Activities in the Canary
Islands

Two tax credits are established for Cinematographic Ac-
tivities in the Canary Islands:

Tax credit for Spanish cinematographic productions
and audiovisual series: A tax credit may be taken on
the total costs of the production. That tax credit is
54% on the first million euros, and 45% to any excess
over that amount, provided that certain requirements
are met. The total tax credit may not exceed €36 mil-
lion. In the case of audiovisual series specifically, this
limit is to be determined by episode, and may not ex-
ceed €18 million per episode produced.

Tax credit for expenses incurred in Spain for foreign
productions of feature films or audiovisual works: A
tax credit may be taken of 54% on the first million eu-
ros, and of 45% of any excess above that threshold,
provided certain requirements are met. The tax credit
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is capped at €36 million. In the case of audiovisual
series specifically, this limit is to be determined by
episode, and may not exceed €18 million per episode
produced.

Control of incentives and limits on the accumulation of
aid derived from the application of EU Law

As stated previously, the REF incentives are State aid.
That aid is therefore subject to control measures, in ac-
cordance with the REF Regulations, and are grouped as
follows pursuant to Community legislation:

a. Regional aid for business operations.

b. Regional aid to investment.

c. Aid for small and medium-size enterprises.

d. Aid for audiovisual works.

Moreover:

a. It is established that the aid obtained by the benefi-
ciaries of the REC shall be included in an information-
al return (form 282).

b. Rules are established for computing the aid to de-
termine the accumulation thereof, and limits on that

accumulation are specified.

c. The procedure is established for recovery of excess
aid if those limits are exceeded.

d. Lastly, the authority to monitor and control that ac-
cumulation of aid, no matter what kind of aid it is,
pertains to the State Tax Agency, without prejudice to
the authority attributed to other bodies of the public
administration, in particular to the Central Govern-
ment Controller's Office.
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2.19.1.2 Indirect taxation

For indirect tax purposes, rather than VAT, the Canary Is-
lands General Indirect Tax (IGIC), which is similar to VAT, ap-
plies at the standard rate of 7% since January 1, 2020, (after
the reduction to 6.5% in 2019). In addition, the increased tax
rate was raised for 2020, going from 13.5% to 15%.

The tax on imports and supplies of goods in the Canary Is-
lands (AIEM) also applies to the production and import in
the Canary Islands of certain tangible goods.

Lastly, there are certain incentives in indirect taxation: for
example, in transfer tax under the “transfers for a consid-
eration” heading, an exemption applies to acquisitions
of capital goods and of intangible assets (for 50% of the
investment, except in the case of small and medium-size
enterprises) which fall within the definition of initial invest-
ment mentioned previously according to the regulations
established in the RIC, where certain requirements are
met (article 25 of Law 19/1994).

2.19.2 SPECIAL REGIME APPLICABLE
IN THE BASQUE COUNTRY

The Economic Accord with the Autonomous Community
Government of the Basque Country recognizes the power
of the institutions of the provinces of the Basque Country
(Alava, Guiptzcoa and Vizcaya) to regulate taxes. In gener-
al, they have full or shared regulatory authority in the area of
direct taxation, but far more limited authority in the indirect
taxation area.

The institutions of the provinces of the Basque Country also
have the power to levy, manage, assess, inspect, review and
collect taxes, except with respect to import duties and ex-
cise taxes on imports.

The Economic Accord regulates the applicable connecting
factors in order to determine which body of laws, namely,

those pertaining to Spain (excluding the Basque Country and
Navarra) or those pertaining to the provinces of the Basque
Country and to Navarra, apply to taxpayers and the powers
to collect and inspect each tax, with revenue-raising power
being shared in some cases between various tax authorities.

The specific characteristics of the main taxes of each of
the Historical Territories are contained in the following leg-
islation.

* Corporate Income Tax:

Alava: Provincial Corporate Income Tax Law 37/2013,
of December 13, 2013; Provincial Law 20/2014, of
June 18, 2014, making technical corrections in cer-
tain provincial tax laws of the Historical Territory of
Alava; and Provincial Law 15/2015, of October 28,
2015, amending various tax provisions of the Histori-
cal Territory of Alava.

Guipuzcoa: Provincial Corporate Income Tax Law
2/2014, of January 17, 2014, of the Historical Terri-
tory of Guipuzcoa; and Provincial Law 7/2015, of De-
cember 23,2015, approving certain tax amendments.

Vizcaya: Provincial Corporate Income Tax Law
11/2013, of December 5, 2013, and Provincial Law
3/2014, of June 11, 2014, making technical correc-
tions in certain provincial tax laws of the Historical
Territory of Vizkaya.

s PIT:

Alava: Provincial Personal Income Tax Law 33/2013,
of November 27, 2013; Provincial Law 20/2014, of
June 18, 2014, making technical corrections in cer-
tain provincial tax laws of the Historical Territory of
Alava; and Provincial Law 15/2015, of October 28,
2015, amending various tax provisions of the Histori-
cal Territory of Alava.
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Guipuzcoa: Provincial Personal Income Tax Law
3/2014, of January 17, 2014; and Provincial Law
7/2015, of December 23, 2015, approving certain tax
amendments.

Vizcaya: Provincial Personal Income Tax Law
13/2013, of December 5, 2013, and Provincial Law
3/2014, of June 11, 2014, making technical correc-
tions in certain provincial tax laws of the Historical
Territory of Vizcaya.

e Inheritance and Gift Tax:

Alava: Provincial Inheritance and Gift Tax Law
11/2005, of May 16, 2005, and Provincial Law
20/2014, of June 18, 2013, making technical correc-
tions in certain provincial tax laws of the Historical
Territory of Alava.

Guipuzcoa: Provincial Inheritance and Gift Tax Law
2/2022 of March 10, 2022 and Provincial Decree
1/2023 of January 17, 2023 approving the Inher-
itance and Gift Tax Regulations.

Vizcaya: Provincial Inheritance and Gift Tax Law
4/2015, of March 25, 2015.

e Wealth Tax:

Alava: Provincial Wealth Tax Law 9/2013, of March
11,2013.

Guipuzcoa: Provincial Law 2/2018, of June 11, 2018,
of Tax on Wealth.

Vizcaya: Provincial Wealth Tax Law 2/2013, of Feb-
ruary 27,2013.

Wealth tax has been reinstated in the three Historical
Territories only for fiscal years 2011 and 2012.
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2.19.3 SPECIAL REGIME APPLICABLE IN NAVARRA

Financial and tax dealings between Central Government
and the Provincial Government of Navarra are governed by
the Economic Agreement, with terms and conditions and
powers similar to those under the Economic Accord. In this
case, as in the case of the special regime in the Basque
Country, the features of each tax are contained in their spe-
cific legislation:

e Corporate Income Tax: Provincial Corporate Income Tax
Law 26/2016, of December 28.

* Personal Income Tax: Revised Provincial Personal In-
come Tax Law (Legislative Provincial Decree 4/2008, of
June 2, 2008).

* Inheritance and Gift Tax: Revised provisions of the tax
(Legislative Provincial Decree 250/2002, of December
16, 2002).

* Wealth Tax: Provincial Wealth Tax Law 13/1992, of No-
vember 19, 1992.
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3
Local taxes

The Revised Local Finances Law approved by Legislative
Royal Decree 2/2004, of March 5, establishes a scheme
aimed at rationalizing the local taxation system and facil-
itating the activity of local entities. Under this legislation,
local authorities are empowered to modify some aspects of
this type of taxes. This Law establishes two different types
of municipal taxes, which can be classified as follows:

e Periodic taxes, among them:

*  Tax on real estate (Impuesto sobre Bienes Inmuebles).

Tax on business activity (Impuesto sobre Actividades
Econdmicas).

e QOther taxes:

Tax on erection and installation projects and con-
struction works (Impuesto sobre Construcciones, In-
stalaciones y Obras).

Tax on increase in urban land value (Impuesto sobre
el incremento del valor de los terrenos de naturaleza
urbana).

3.1 PERIODIC TAXES

3.1.1 TAX ON REAL ESTATE

This tax is levied annually on owners of real estate or on
holders of rights in rem over real estate based on the ca-
dastral value determined pursuant to the Property Cadaster
regulations, at different rates up to a maximum of 1.30% for
urban property and 1.22% for rural property.
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3.1.2 TAX ON BUSINESS ACTIVITY

This tax is levied annually on any business activity conduct-
ed within the territory of the municipality.

However, the following taxpayers are exempted from this
tax:

e Individuals.

* Taxpayers who start a business activity within Spanish
territory, during the two first tax periods in which they
carry on the activity.

* Taxpayers subject to CIT and entities without legal per-
sonality whose net sales (at group level according to
article 42 of the Commercial Code) in the previous year
were under €1 million.

* In the case of taxpayers subject to nonresident income
tax, the exemption will only apply to those operating in
Spain through a permanent establishment, provided
that they obtained net sales of under €1 million in the
previous year.

The tax payable is calculated on the basis of various factors
(type of activity, area of premises, net revenues, etc.). The
minimum tax rates published by the Government can be
adapted by the municipal authorities.
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3.2 OTHER TAXES

3.2.1 TAX ON ERECTION AND INSTALLATION
PROJECTS AND CONSTRUCTION WORK

This tax is levied on the actual cost of any work or con-
struction activity that requires prior municipal permission,
excluding VAT and any similar taxes.

The tax rate will be set by each municipal council up to a top
rate of 4%, and the tax falls due at the start of the project
regardless of whether the permit has been obtained.

3.2.2 TAX ON INCREASE IN URBAN LAND VALUE

This tax is levied on the increase disclosed in the value of
urban land whenever land is transferred.

* Taxpayer: In transfers for consideration, the transferor,
and in donations, the transferee.

e Tax rate: The rate set by each municipal council and
capped at 30%.

* Tax base®: The increase in the value of the land. The
tax base is determined by reference to the value of the
land when the tax falls due, which in the transfer of land
will be the value that has been determined for the pur-
poses of property tax. Certain annual percentages will
be applied to this value based on the ownership period,
which will be determined by each municipal council, and
may not be higher than certain limits. In any case, if the
taxpayer proves that the amount of the value increase
is lower than the tax base determined as stated above,
the amount of that value increase shall be taken as the
tax base.

This tax is deductible for personal income tax purposes
from the transfer value of real estate.
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54  The rules for determining the tax base were amended by Royal De-
cree-law 26/2021, of November 8, 2021, for the taxable events accruing
after November 9, 2021, as a result of the Constitutional Court judgment
59/2017, of May 11, 2017, whereby the Constitutional Court declared the
previous legislative regulation unconstitutional. In any case, that Royal
Decree-law has been contested and is currently the subject-matter of an
appeal for a ruling of unconstitutionality.
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Tax incentives applicable to the tax base

Tax credits applicable to tax payable

Accelerated depreciation/amortization (see section 2.1.2.7 of this chapter for more detailed information).

Unrestricted depreciation/amortization (see section 2.1.2.7 of this chapter for more detailed information).

Special regime applicable to finance lease agreements (see section 2.1.2.7 of this chapter for more detailed
information).

Partial exemption for income derived from the licensing of certain intangible assets (Patent box) (see section
2.1.2.12 of this chapter for more detailed information).

Tax credit for job creation for disabled workers (see section 2.1.4.1 of this chapter for more detailed
information).

Tax credits for investment (see section 2.1.4.1 of this chapter for more detailed information):
Tax credit for investment in R&D&.

Other tax credits for investments made in Spanish film or audiovisual productions; investment of profits for
enterprises of a reduced size.
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Exhibit 1

Treaty tax rates-

TYPE OF INCOME

Albania 0,50r10 60r0 0

55 The tax rates established in
Germany 150110 0 0 each treaty are indicated. The
Andorra 50r15 Oor5 5 applicability of one or another

. . depends, in each case, on
Saudi Arabia 50r0 50r0 8 the specific requirements
Argelia 150r5 50r0 14o0r7 established in the relevant

treaty. Also to be considered
Argentina %° 150r10 120r0 3,5100r15 are the provisions of the Mul-
Armenia 100r0 5 50r10 tilateral Instrument, where it is

applicable. Further information
Australia 15 10 10 is available at: Normativa%20

. y%20doctrina/Normativa/CDI/
Austria 15 10 10 Paginas/CDl.aspx
Azerbaijan 100r5 Oor8 50r10 56 The previous tax treaty between
Barbados Oor5 0 0 Spain and Argentina, which

R came into force on July 28,
Belgium (**) 150r0 100r0 5 1994, was denounced unilatera-

lly by Argentina and ceased to
Belarus Sor1o oors Sor0 have effect on January 1, 2013.
Bolivia 150r10 150r0 150r0 However, the new tax treaty,

. . signed on March 11,2013,
Bosnia and Herzegovina 100r5 70r0 7 stipulates that it is effective as
Brazil 100r15 15,100r 0 150r10 from January 1, 2013 (meaning

. that, for practical purposes,
Bulgaria 150r5 0 0 there is no period not covered
Cape Verde 100r0 Oor5s 5 by a treaty).

Canada 50r15 Oor10 100r0 57 Published on May 26, 2014, its
date of entry into force being

Qatar Oorb 0 0 May 28, 2014.

Chile 100r5 4,5,100r15 2,50r10 58 The agreement indicates that

57 the rate applicable to Interest
Cyprus Sor0 0 0 and Royalties is 8%. However,
China 100r5 10 10 the protocol indicates that,

after a period of 5 years from
China (Hong Kong) Oor10 Oor5 5 the entry into force of the
. Convention, the rates relating to
Colombia Dor5 5or10 10 interest and royalties (Articles
South Korea 100r15 100r0 10 11 and 12 of the Convention)
. will be 0%. Since it entered
Costa Rica 120r5 5or10 10 into force on 20 April 2006, the
Croatia 150r0 058 0 deadline has already elapsed,
s0 0% applies.
Cuba 150r5 100r0 5or0 59 Denmark decided to terminate
Denmark®® 150r0 10 6 the Treaty with Spain as of

January 1, 2009.
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< CONTINUED FROM THE PREVIOUS PAGE

TYPE OF INCOME

RECIPIENT COMPANY’S

COUNTRY OF RESIDENCE DIVIDENDS (%) INTEREST (%)
Ecuador 15 0,50r10
Egypt 120r9 100r0
El Salvador 120r0 Oor10
United Arab Emirates 50r15 0
Slovakia 150r5 0
Slovenia 150r5 50r0
United States 0,50r15 0
Estonia 150r5 100r0
Philippines 150r10 Oor150r10
Finland 0,50r15 0

France 150r0 100r0
Georgia Oor10 0
Greece 100r5 8or0
Hungary 150r5 0

India 15 150r0
Indonesia 150r10 100r0
Iran 100r5 7.50r0
Ireland 150r0 0
Iceland 150r5 Oor5
Israel 10 100r5
Italy 15 120r0
Jamaica 100rb5 Oor10
Japan 10.50r0 Oor10
Kazakhstan 50r15 10
Kyrgyzstan 18 0

Kuwait 50r0 Oor10
Latvia 100r5 0,50r10
Lithuania 150r5 100r0
Luxembourg 150r10 100r0
North Macedonia 150r5 50r0
Malaysia 50r0 100r0
Malta 50r0 0
Morocco 150r10 10
Mexico 100r0 4,90r10
Moldova 0,50r 10 Oor5
Nigeria 100r7.5 Oor7.5

ROYALTIES (%)

100r5
12
10

5o0r0

5

0
0,50r10
150r20
0

50r0

0

6

0
100r20
10

5
58o0r10
5

7orb5
8or4
10

0

10
0065

5
0,50r10
0,50r10
10

5

7o0r5

0

100r5
Oor10
8
3.750r7.5

%o

p~
S
=
7=
S~
N
IS)
[}
N

TYPE OF INCOME

RECIPIENT COMPANY’'S

COUNTRY OF RESIDENCE DIVIDENDS (%) INTEREST (%) ROYALTIES (%)
Norway 150r10 100r0 5

New Zealand 15 Oor10 10
The Netherlands 15,100r5 10 6
Pakistan 5 7.50r10 10 7.5
Panama 0,50r10 5o0r0 5
Poland 150r5 0 100r0
Portugal 150r10 15 5
United Kingdom 15,10 0or 0 0 0
Czech Republic 1565 0 560
Dominican Republic 100r0 100r0 10
Romania Oorb Oor3 3
Russia 150r100r 5 5o0r0 5
Senegal 10 100r0 10
Serbia 100r5 100r0 100r5
Singapore Oorb5 5or0 5
South Africa 150r5 50r0 5
Sweden 150r10 Oor15 10
Switzerland®® 150r0 0 Oors
Oman 100r0 50r0 8
Thailand 10 Oor150r10 58o0r15
Tajikistan 18 0 Oor5
Trinidad and Tobago 0,50r10 8or0 5
Tunisia 150r5 100r5 10
Turkmenistan 18 0 Oor5
Turkey 150r5 150r10 10
Ukraine 18 0 065
Uruguay S5or0 100r0 50r10
Uzbekistan 0,50r10 50r0 5
Venezuela 1060 10,4.950r5 5
Vietnam 15,10,7 or 5 10 100r5

60 The new Protocol amending the Spain-Switzerland tax treaty has been signed and establishes the following rates:
Dividends: 15 or 0.
Interest: 0.
Royalties: 0.
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Exhibit Il

Practical examples

A Limited Liability Company tax resident in Spain (Teleco,
S.L.) is engaged in the supply of telecommunications ser-
vices. According to the 2023 financial statements, the com-
pany obtained a profit per books of €7,225,000. The compa-
ny has recorded in its accounts the following transactions
which may give rise to the need to make the relevant tax
adjustments to the income per books:

Teleco, S.L. has its offices in a rented building, and pays
to the owner of that building an annual amount in this
respect of €200,000. In addition, the company owns
a building, which has been rented to a third party. The
rental income obtained by Teleco, S.L. amounted to
€100,000, and the withholding taxes borne by it amount-
ed to €20,000.

The company has recorded a CIT expense amounting
to €2,167,500.

The company recorded a provision for impairment loss-
es in relation to foreseeable bad debts amounting to
€170,000. Of that amount, €125,000 relate to accounts
receivable less than six months past-due on the date on
which the CIT relating to that year fell due.

Teleco, S.L. purchased certain software on July 1 of the
previous year, for €600,000. This tax period it recorded
an amortization expense for that software amounting to
€300,000.

In the previous tax period the company recorded a pro-
vision for impairment losses in relation to foreseeable
bad debts amounting to €350,000, relating to accounts
receivable two months past-due at the date on which
the CIT relating to that year accrued.
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The company recorded a provision for other expenses
(provision for incentives to be paid after 3 years) in the
amount of €225,000 to cover the expense to be incurred
in relation to the bonus payable to employees.

In 2013 and 2014, it made adjustments in relation to the
limit on the deductibility of amortization, for the amount
of €20,000.

The company purchased some computers on October 1,
2017 amounting to €60,000. In this tax period it record-
ed a depreciation expenses totaling €20,000 in relation
to those computers.

The company incurred expenses on scientific R&D in
the amount of €620,000 during the year. The average
expenses incurred in the previous two years amounted
to €120,000.

The company purchased shares in certain companies.
In this connection, the company obtained dividends in a
gross amount of €105,000, and bore withholding taxes
in the amount of €21,000. Such shares were acquired by
February 15 and transferred by the end of March.

According to the information furnished by the company,

tax installment payments were made during the tax pe-
riod in the amount of €2,400,000.
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2023 CORPORATE INCOME TAX CALCULATION

Income for the year

POSITIVE ADJUSTMENTS

Corporate income tax expense 2020

Provision for impairment losses on receivables
Excess amortization of software

Excess depreciation of computers

Provision for incentives

NEGATIVE ADJUSTMENTS

Provision for impairment losses on receivables recorded in the previous tax year
Reversal of 30% adjustment to amortization/depreciation
Tax base

Tax rate

Gross tax payable

DEDUCTIONS

Investments in R&D

Deduction of reversal of adjustment to amort/depr.
Net tax payable

Minimum net tax payable”®

Withholdings and prepayments

Withholdings on dividends

Withholdings on rental income

Tax installments payments

Net amount refundable

7,225,000

2,167,5008"
125,000%2
102,00093
50004

225,000%%

<350,000-¢
<2,000-%7
9,497,500
25%

2,374,375

<240, 000>%8
<100>%°
2,134,275

1,424,625

<21,000>
<20,000>
<2,400,000>

<306,725>

61
62
63

64

65

66
67

68

69

70
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As stated previously, the CIT expense is nondeductible.
As this amount is less than 6 months old on the date when the tax falls due, it is deemed a nondeductible expense.

The maximum depreciation of software is €198,000 per year (33% of the acquisition cost). Consequently, as the
depreciation for accounting purposes is higher than for tax purposes, a positive adjustment must be made for the
difference (€102,000).

The maximum depreciation of data processing equipment is €15,000 per year (25% of the acquisition cost). Conse-
quently, as the depreciation for accounting purposes is higher than for tax purposes, a positive adjustment must be
made for the difference (€5,000).

The provision for long-term incentives for personnel who will presumably leave the company is a nondeductible
expense.

This expense becomes deductible once it is more than 6 months old.

The tax provision permits reversing the adjustments made in fiscal years 2013 and 2014 due to the limitation on the
deductibility of the amortization/depreciation recorded. Given that the total positive adjustment for this item amoun-
ted to €20,000, and the period for reversing it is 10 years, a negative adjustment must be made to the book income for
one-tenth of the positive adjustment made in the past, that is, €2,000 (20,000 x 10%).

As the R&D expense of the year is higher than the average incurred in the last two years, the deduction rate applicable
is 42%, the deduction totaling €240,000 (120,000 x 25% + 500,000 x 42%). It is necessary to verify that this deduction
does not exceed 25% of the gross tax payable reduced by domestic and international double taxation tax credits and
reductions. However, this limit goes up to 50% when the amount of the R&D tax credit, relating to expenses and invest-
ments made in the same tax period, exceeds 10% of the gross tax payable, reduced by domestic and international
double taxation tax credits and reductions. In this case, the limit is €1,434,510 (the limit is 50% because the R&D
expenses of the year exceed 10% of the gross tax payable), and thus the tax credit can be taken in full.

The current CIT Law has establishes, for taxpayers to which the 70% limit on the tax deductibility of accounting amor-

tization/depreciation applied, the right to take an additional deduction of 2% in fiscal year 2015 (5% starting in 2016)
of the amount included in the tax base (2,000 x 5%).

Effective for tax periods starting on or after January 1, 2022, the net tax payable cannot be less than the minimum
net tax, that is, 15% of the tax base, reduced or increased by the amounts derived from the levelling reserve and/or
reduced by the Canary Island investment reserve, as appropriate.
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Exhibit IV

Case of Application of
the Regime for foreign-
securities holding
companies (ETVE) the
shareholders of which
are not resident in Spain

The entity, Teleco, S.A. resident in Spain, owns 50% of an
entity resident in the US. In turn, Teleco, S.A. is owned by an
entity resident in Argentina.

In fiscal year 2023, Teleco, S.A, has received exempt divi-
dends from its US subsidiary. Moreover, in that year, Teleco,
S.A. distributes dividends to its Argentinean shareholder in
the amount of €1,500,000. The taxation in Spain of these
dividends will depend on whether or not the Spanish entity
has elected to apply the ETVE regime.

a. Teleco, SA. has elected to apply the ETVE regime
The dividends distributed by the ETVE to its Argentinean
shareholder will not be subject to taxation in Spain, in
application of the ETVE regime.

b. Teleco, S.A. has not elected to apply the ETVE regime
The dividends distributed to the Argentinean sharehold-
er will be subject to taxation in Spain, with the limit es-

tablished in the Spain-Argentina tax treaty.

In this regard, the tax treaty establishes that the taxation
of dividends cannot exceed.
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a. 10% of the gross dividends if the beneficial owner is a
company that directly owns 25% of the capital of the
investee that pays the dividends.

b. 15% of the gross dividends in the rest of cases.
In our case, as the Argentinean entity owns 100% of Teleco,

S.A., the withholding applied will be limited to 10% of the
dividends, i.e., the withholdings will amount to €150,000.

TAXATION IN SPAIN OF THE DIVIDENDS DISTRIBUTED BY TELECO,

S.A. TO ITS SHAREHOLDER RESIDENT IN ARGENTINA
Teleco, S.A. is an ETVE €0

Teleco, S.A. is not an ETVE €150,000
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Exhibit V

Nonresident case
study: Income obtained
without a permanent
establishment

The Dutch company TPC, B.V. posted one of its employees
to Spain in September 2023. This employee worked in the
Netherlands until August of the same year. The employee’s
salary corresponding to the September-December period
amounts to €12,000, and is paid by the Spanish branch.
The employee continues making contributions to the Dutch
Social Security System, amounting to €800 for those four
months.

In addition, the employee opened a bank account in Spain
and he received interest amounting to €100 and bore a
withholding tax of €21 on said interest.

In 2023, he buys and sells shares of a Spanish company
and obtains a capital gain of €100. On another transaction
of the same type with shares in another Spanish company,
he obtains a capital loss of €20. He also transfers shares of
a Dutch company and obtains a capital gain of €50.

The employee will be considered as a nonresident in Spain
for tax purposes in 2023, as he was not physically present
in Spain for more than 183 days and his center of economic
interest was not located in Spain this year.

The employee will be taxed separately on each item of in-
come obtained and the tax will accrue when the income
falls due or on the date of actual payment if it is sooner.

L
-— gUIDE TO

s N SPAIN /2023

%o

1. Salary income: The Spanish branch pays his salary
and, therefore, it must pay each month (or every three
months if its volume of operations in the previous year
was less than €6,010,121) withholdings on the gross
salary paid, without deducting any expenses. As a result,
in this case, the branch would have to pay, in total and
in the periods mentioned, to the tax authorities 24% of
the gross salary paid to the employee, which amounts
to €2,880.

2. Interest on the bank account: As a nonresident, the em-
ployee could claim a refund of the €21 withheld by the
Bank, as the interest obtained from nonresidents’ bank
accounts is exempt from tax.

3. Shares: Only the sale of Spanish shares is subject to
taxation. Additionally, gains and losses cannot be offset
against each other.

Therefore, the capital gain obtained from the sale of the first
shares would be taxable at the rate of 21%.

However, according to the Tax Treaty between Spain and
the Netherlands, that capital gain can only be taxed in the
Netherlands, as the country of residence of the employee,
and as a result, it will be exempt in Spain.
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Exhibit VI
VAT case study

A Spanish company, leader in the sale of specialized ma-
chinery, delivers measuring machines for the automotive
industry to various countries, among others Spain. The
recipients of these machines are taxable persons for VAT
purposes, duly registered in their respective countries of
residence.

In the course of its business activities, the company incurs
every month in the following expenses:

* £900,000 plus VAT for the purchase of raw materials
necessary for its production, being all the purchases
made within the Spanish market.

e €30,000 plus VAT for the rental of its factory.

* €7,500 plus VAT for other business expenses.

The goods and services acquired are subject to Spanish
VAT at the standard rate of 21% (said acquisitions have tak-
en place in the first semester of 2021). Consequently, the
input VAT for the Spanish company every month amounts
to €196,875 (i.e. 937,500 x 21%).

In addition, the Spanish company sells and distributes its
products in the Spanish, European and other international
markets every month of the first half of 2021 as follows:

* Spanish sales: €1,000,000 plus VAT.

* EU sales: €200,000.

* International sales: €100,000.
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The Spanish company must charge VAT for the supplies
performed within the Spanish market at the standard rate
of 21% (i.e. 1,000,000 x 21% = 210,000). However, the sup-
ply of goods to an EU Member State, or the supply of goods
to other third territories (export of goods), would be exempt
from VAT provided that all the regulatory requirements are
met; among others, the demonstration of the transportation
of products outside the Spanish VAT territory and that the
recipient of the goods is a VAT trader when the goods are
supplied to other EU Member State.

As the Spanish company’s turnover for the previous year ex-
ceeded the amount of €6,010,121.04, the company is con-
sidered to be a large company and therefore it is obliged
to submit the returns on a monthly basis. Otherwise, the
returns must be submitted quarterly.

The output VAT must be recorded in such return
(i.e. €210,000). However, this amount may be offset with
the input VAT borne in the prior acquisitions of goods and
services derived from its business activity (i.e. €196,875).

The difference between the output VAT and input VAT will

amount to €13,125, which will be the final tax to be paid to
the Tax Authorities when submitting the return.
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